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PRELIMINARY STATEMENT

This case is one of a series of challenges that plaintiff, National Organization for
Marriage, Inc., has brought recently against state laws regulating elections. Plaintiff has filed
nearly identical complaints in three other states.” Here, plaintiff seeks a preiirnjnary injunetion
that would neuter Article 14 of New York’s Election Law. Plaintiff claims that Article 14°s
definition of “political committee™ is unconstitutional and that the Court should therefore enjoin
enforcement of any part of Article 14 that imposes any requirement of any kind on any political
committee anywhere in the State of New York.

Plaintiff identifies the requirements to which it objects as: filling out a registration form
and filing it with the Board of Elections, designating a treasurer to keep track of its money,
keéping redords, disclosing the identities of its donors and the persons to whom it has paid
monéy in connection with an election, and declining contributions from certain interests such as
foreign nationals. Complaint § 19, These are requirements familiar to every participant in the
New York election process, including (of course) candidates for all public offices filled by
election. By operation of Article 14, New Yorkers can see who is giving money to, and getting
money from, candidates for elected office. For more than thirty-five years, pélitical committees
supporting candidates or ballot questions have routinely complied with Article 14, when seeking
to influence elections for ofﬁce_s as diverse as Village Trustee, Sheriff, Receiver of Taxes,
County Legislator, Family Court Judge, and I—Iighwé.y Supermtendent, just to name a small
handful.

Granting plaintiff the relief it seeks would do away with all such disclosures, as well as

the very modest additional requirements of Article 14, and thereby do an enormous disservice to

! Copies of each of those complaints are annexed hereto as Exhibits A, B and C, respectively.



the people of the State of New York, For its own part, plaintiff has made no factual showing that
it would benefit from any injunction, let alone the sweeping, drastic, and disruptive injunction it
demands. Plaintiff’s legal arguments are meritless: the Legislature’s carefully crafted definition
of “political committee” is neither vague nor overbroad. It is substantially related to important
government interests—interests that the Supreme Court of the United States reaffirmed only

months ago:

With the advent of the Internet, prompt disclosure of expenditures
can provide shareholders and eitizens with the information needed
to hold corporations and elected officials accountable for their
positions and supporters. Shareholders can determine whether
their corporation’s political speech advances the corporation’s
interest in making profits, and citizens can see whether elected
officials are ““in the pocket’ of so-called moneyed interests.” . . .
The First Amendment protects political speech; and disclosure
permits citizens and shareholders to react to the speech of
corporate entities in a proper way. This transparency enables the

electorate to make informed decisions and give proper weight to

different speakers and messages.

Citizens United v. FEC, 130 8. Ct. 876, 915-16 (2010) (emphasis supplied). The relief plaintiff
seeks would destroy the transparency created by Article 14 and permit special interests to funnel
money to elected officials in secret. The Court should deny the motion and dismiss the

Complaint.

FACTS

The Complaint and other facts of record before the Court are bare bones. They indicate -
that plaintiff is an organized advocacy group focused on opposing state recognition of same-sex

marriage. Complaint Ex. 7.2 PlaintifPs IRS Form 990 (Return of Organization Exempt from

2 In New York, state-sanctioned same-sex marriage has been an issue before the Legislature for
several years. See, e.g., A. 40003, 232nd Leg. Sess., 20th Extraordinary Sess, (N.Y. 2009) (bill
that would legalize same-sex marriage passed Assembly, but not Senate); A. 3000, 231st Leg.
Sess. (N.Y. 2009) (bill introduced that would declare same-sex marriages void, enacting clause
stricken); A. 4978, 230th Leg. Sess. (N.Y. 2007) (bill introduced that would declare same-sex

Footnote continved on nexl pages



Tax) provides little additional information, Complaint Ex. 8. Plaintiff is orgamzed under the

"laws of Virginid, Has its principal office in New Jersey, and raiséd and 'spetit'$3 fiillion in 2008:™ =~

id

Plaintiff alleges that it intends to participate in electioneering for or against the major-
party candidates for governor, as well as certain targeted but unidentified New York legislators
running for reglection in 2010, by raising or spending more than $1,000 on radio and television
advertisements, direct mail, and internet postings. Complaint 41 8, 10, Exs. 2-6, Plaintiff has not
offered any evidence that it actually plans to go forward with any particular advertisement, and it
has not identified any actual election races in this District that it intends to attempt to influence,
claiming that to do so would “divulge its straiegy.” Complaint 7 8. Plaintiff also discloses that
its charter states: “No substantial part of the activities of the Corporation [i.e. plaintiff] shall
participate in, or intervene in (including the publishing or distribution of Statements) any
political campaign on behalf of or in opposition to any candidate for public office.” Complaint
Ex. 79 9. Plaintiff does not explain how its alleged Iéulans can be reconciled with this limitation
in its Charter.

Plaintiff’s complaint and its motion papers are silent on whether plaintiff has any other
connection to New York, or even any members or donors anywhere in the State of New York, let
alone in this District. Plaintiff has not alleged any harm that would actually befall it or any of its
members or donors should it comply with the modest requirements of Article 14. Rather, the
gravamen of its complaint seems to be that even the fact of being categorized as a “political

committee” within the meaning of Article 14 would somehow *“chill” its participation in the

Footnote continued from previous page
marriages void, but never passed); A. 7463, 228th Leg. Sess. (N.Y. 2005) (bill introduced that
would recognize same-sex martiages as valid, but never passed).



electoral process. Complaint 17 15-17. Plaintiff does not explain how this would happen. It
makes no showing that it does not have the resources to fill out the forms required by Article 14.
It makes no showing that any of its donors or members would be stigmatized or shunned should
their participation in ﬁew York elections be revealed to the public. It makes no showing that it
would be dissuaded or discouraged from speaking for any other reason. It states only that
complying with Article 14 “wc_oﬁld simply not be worth it” because plaintiff “does not want to
bear the burdens of being a political committee.” Complaint § 20. In other words, for its own
reasons, plaintiff wants to spend its out-of-state funds in connection with New York’s elections,
but wants to do so from under a shroud of secrecy, rather than in the transparent environment
created by Article 14,

ARGUMENT

L PLAINTIFE’S COMPLAINT SHOULD BE DISMISSED

A, Plaintiff Has Failed to Plead Facts Sufficient to Support its Claims

Plaintiff’s complaint fails to meet the modest pleading requirements of Rule 8 of the
Federal Rules of Civil Procedure. Rule 8 provides that a “pleading that states a claim for relief
must contain: . . . a short and plain statement of the claim showing that the pleader is entitled to |
relief. . ..” Fed. R. Civ. P. 8(a)(2). The short and plain statement must present a plausible claim
for relief, Asheroft v. Iqbal, 129 5. Ct. 1937, 1949 (2009), “in order to ‘give the defendant fair
notice of what the . . . ¢laim is and the grounds upon whit';h it rests,”” Bell Atlantic Corp. v.
Twombly, 550 U.5. 544, 554-55 (2007).

The Complaint utterly fails to meet the requirements of Rule 8. In fact, it does not read
like a complaint at all—it 13 more like a white paper discussing First Amendment theory. The

complaint is replete with legal argument, conclusory statements, a thicket of citations to cases,



and more than one footnote per page. See, e.g., Complaint 779, 16, 18, 27, 28, 29, 31, 35-40,
42-483, 50-61 and 63-66, For example, in paragraph 31, Plaintiff alleges:

The “loss of First Amendment freedoms, for even minimal period

of time, inquestionably constitutes irreparable injury.” Elrod v.

Burns, 427 1.8, 347, 373 (1976). So unless Plaintiff receives the

relief it requests, it will suffer irreparable harm. There is no
adequate remedy at law. See id

Complaint § 31. Yet, Plaintiff fails to plead any actual facts in support of these legal
conclusions. The few facts that Plaintiff does plead are buried in lengthy argumentative passages
containing legal conclusions regarding ultimate issues in the case. In that way, the complaint
“places an unjusﬁﬁed burden on the [Court] and the part[ies] who must respond to it becauss
they are forced to ferret out the relevant material from a mass of verbiage,” 5 Charles A. Wright
& Arthur R. Miller, Federal Practice and Procedure § 1281 at 709.(3d ed. 2004).

The United States District Court for the District of Rhode Island recently reached an
identical conclusion with respect to a nearly identical complaint in National Qrganization of
Marriage, Inc. v. Daluz, Civil Action No. 10-392-ML (D.R.L). Noting that federal trial courts
have the discretion to enforce Rule 8 and dispose of claims sua sponte, the Court held that the
pertinent factual allegations were “buried in . . . conclusory and argumentative passages,”
dismissed the plaintiff’s complaint without prejudice, and ordered plaintiff to file an amended
complaint, if it chose, within seven days. The Complaint in this case suffers from the same
infirmities.

B. Plaintiff Has Failed To Show That It Has Standing

“Standing under Article III of the Constitution requires that an injury be conerete,
particularized, and actual or imminent; fairly traceable to the challenged action; and redressable
by a favorable ruling.” Monsanto Co. v. Geertson Seed Farms, 130 5. Ct. 2743, 2752 (2010)

(citing Horne v. Flores, 129 8. Ct. 2579, 2592 (2009)). “‘Standing . . . is not an ingenious



academic exercise in the conceivable . . . [but] requires . . , a factual showing of perceptible
harm. ™ Summers v. Earth Island Inst., 129 8. Ct. 1142, 1152 (2009) (quoting Lujan v. Defenders
bf Wildlife, 504 U.S. 353, 565 (1992)). “Except when necessary [to prevent actual harm], courts
have no charter to review and revise legislative and executive action. . . . This limitation ‘is
founded in concern about the proper—and properly litnited—role of the courts in a democratic
society.”” Summers, 129 8. Ct. at 1148 (citations omitted). Plaintiff, as the party seeking to
invoke the Court’s jurisdiction here, bears the burden of establishing the existence of an
individualized injury suificient to give rise to Article III standing. Zd at 1149,

However, instead of coming forth with facts and evidence establishing that it will suffer
an actual injury absent an injunction, plaintiff merely alleges that it deems itself “chilled” by the
prospect of being a “political committee.” Plaintiff provides no facts explaining why it will be
hurt if it complies with Article 14. There is no reason to believe (and plaintiff does not contend)
that simply mf;eting the definition of 2 “political committee™ woul.d stigmatize plaintiff or
otherwise would, by itself, cause it injury.? Plaintiff identifies three requirements of “political
comunittee™ status under Article 14 that it considers “burdensome and onerous™: (1) desi gnating
a treasurer and filing a form registering with the Board of Elections, (2) keeping records, and (3)
disclosing its contributions and expenditures in connection with particular elections. PL. Br. 11.

Designating a treasurer and filling out a form cannot be deemed onerous for plaintiff,
because it already has a treasurer who signs and files its federal tax returns and the annual reports

required by the State of Virginia, where plaintiff is organized. Complaint Ex. 8.

? Plaintiff suggests that political committee status, itself, is burdensome and onerous because the
First Amendment allows the state to impose greater restrictions and obligations on such entities
than it would be permitted to impose on entities that are not political committees. PL. Br. 10-11.
However, such an abstract point about the restrictions that the state might impose on a “political
cornmittee” is patently irrelevant to the question whether the actual statute as it exists in the real
world causes identifiable harm to the actual plaintiff before the Court.



Keeping records cannot be deemed onerous for plaintiff because it already must comply
with such requirements under state and federal law. See Virpinia Nonstock Corporation Act. §
13.1-932 (state law imposing recordkeeping quuirema;:nts on plaintiff); 26 U.5.C. § 1.6001-1(c)
(federal law). '

Thus, plaintiff’s alleged “injury in fact” boils down to the requirement that it comply with
Article 14’s reporting requirements which are, in fact, quite modest. To be sure, the courts have
“long held that speakers can obtain as-applied exemptions from disclosure requirements if they
can show ‘a reasonable probability that the compelled disclosure of [personal information] will
subject them to threats, I;arassment, or reprisals from either Goﬁerﬁment officials or private
parties.”” John Doe No. I v. Reed, 130 8. Ct. 2811, 2820 (2010) (quoting Buckley v. Valeo, 424
U.5. 1,74 (1976)). However, plaintiff does not allege in its complaint or elsewhere that
disclosing its contributors or expenditures in connection with an election will subject it or its
members to any “threats, harassment or reprizals.” Nor has plaintiff presented any ex;idence that
it or its contributors will be subject to such harm if an injunction is not granted. Indeed,
plaintiff’s charter suggests that the activities it asks the Court to protect would be ult?;a vires.
Plaintiff has not explained to the Court why, if at all, its election activities would comport with
its Charter limitations. At bottom, a mere desire to avoid non-onerous Iégal obligations is not
adequate to show “concrete, particularized, and actual or imminent™ injury *“fairly traceable” to
complying with those obligations giving rise to Article Il jurisdiction. Morsanto Ce., 130 S. Ct.
at 2752 (citation omitted),

I PLAINTIFF DOES NOT MERIT A PRELIMINARY INJUNCTION

A preliminary injunction is an extraordinary remedy. Selinger v. Colting, 607 F.3d 68,
79 (2d Cir. 2010). To qualify for one, “a movant must demonstrate 1) irreparable harm absent

injunctive relief; 2) ‘either a likelihood of success on the merits, or a serious question going to



the merits to make them a fair ground for trial, with a balance of hardships tipping decidedly in .
the plantiff's favor,” Almontaser v. N.Y. City Dep't of Educ., 519 F.3d 505, 508 (2d Cir. 2008)
(per curiam); and.-3) that the public's interest weighs in favor of granting an injunction.” Metro.
Taxicab Bd. of Trade v. City af New York, 615 F.3d 152, 156 (2d Cir. 2010). Further, “‘[w]hen,
as here, the moving party seeks a preliminary injunction that will affect government action taken
in the public interest pursuant to a statutory or regulatory scheme, the injunction should be .
granted only if the moving party meets the more rigorous likelihood-of-success standard.’™ 174
(quoting County of Nassau, N.Y. v, Leavitt, 524 F.3d 408, 414 (2d Cir.2008)).

Plaintiff bears the burden to come forward with evidence sufficient to demonstrate that
each of the requirements for a preliminary injunction are met. See Almontaser, 519 F.3d af 508;
Sussman v. Crawford, 488 F.3d 136, 139-40 (2d Cir. 2007). Plaintiff’s bald factual allegations
and legal conclusions are not sufficient to meet this burden. See Benitez v. Duguette, 293 Fed.
App’x 791, 792 (2d Cir. 2008) (affirming denial of preliminary injunction where movant offered
conclusory statements in support of alleped irreparable harm).

Al Plaintiff Cannot Demonstrate Irreparable Harm

Plaintiff contends, with virtually no discussion of the pertinent facts, that it 1s entitled to.
the extreme remedy of a preliminary injunction prohibiting the enforcement of an important state
law not only as applied to itself, but as applied to every person wishing to support or oppose any
candidate for any elected office anywhere in the entire state of New York. Plaintiff’s motion
papers include a lengthy and abstract discussion of First Amendment theory, but that discussion
is untethered to actual facts. Plaintiff offers no evidence of irreparable harm.

Little more than a week ago, the First Circuit affirmed the denial of a motion to
preliminarily enjoin the enforcement of Maine’s campaign finance reporting statute because the

appellants had failed to provide evidence of an irreparable injury. Respect Maine v. McKee, ---



F.3d -, 2010 WL 3861051, ¥1-2 (Ist Cir., Oct. 5, 2010). The court held that “[i]t was
appellants’ burden to produce such evidence,” and that conclusory allegations of an injury to
appellants” First Amendment rights, absent evidentiary support, were not sufficient to justify a
preliminary injunction. Jd The court noted:

The only irreparable injury claimed by appellants is that to their

First Amendment rights. “The fact that [appellants are] asserting

First Amendment rights does not automatically require a finding of

irreparable injury.” . . . Whether there is any such harm is the issue

that will ultimately be addressed on the merits of the case. We

recognize the importance of rights asserted under the First

Amendment, but every case depends on its own facts. We

acknowledge that the issues raised by the challenge to Maine’s

laws are difficult and will require careful analysis, on a fully
developed record.

M (citations omitted). Here, plaintiff has similarly failed to come forward with any evidence to
support its claimed loss of First Axﬁcndment rights, ana thus, has failed to demonstrate the
requisite irrgparable injury.

Moreover, any suggestion of irreparable harm rings hollow in light of plaintiff's delay in
filing this action and the pending motion. Plaintiff claims that it must have the Court’s
immediate attention because of the impending election. But Article 14 has been on the books for
more than thirty-five years;‘. It is comrnon knowledge, and certainly Knowr to an entity as
sophisticated as plaintiff, that New York’s elections are held on the first Tuesday next
succeeding the first Monday in November. Elec. L. § 8-100[1](c). The issue of concern to
plaintiff—state sanctioned same-sex marriage—has been a matter of public record before the
Legislature since 2005 or earlier, with the most recent vote having taken place on December 2,

2009. See A. 40003, 232nd Leg. Sess., 20th Extraordinary Sess. (N.Y. 2009); A. 7463, 228th

Leg. Sess. (N.Y. 2005). These votes were reported in the press. See, e.g., Jeremy W. Peters,

New York State Senate Turns Back on Gay Marriage, N.Y. Times, Dec. 2, 2009, at Al; Jeremy



W. Peters et al., Marriage Bill Poses a Test Of Layalties: Church vs. State, Apr. 27, 2009, at
Al6; Erin Duggan, Marriages Divide Legislature, Albany Times Union,. Feb. 28, 2004, at Al.
Plaintiff does not explain why—having waited for years to challenge this long-standing
statute—it now urgently needs the Court’s intervention. “[D]elay alone may justify denial of a
preliminary injuncl;ion” because the “failure to act sooner undercuts the sense of urgency that
ordinarily accompanies a motion for preliminary relief and suggests that there is, in fact, no
irreparable injury.” Tough Traveler v. Quthound Prods., 60 F.3d 964, 968 (2d Cir. 1995); see
Respect Maine, 2010 WL 3861051 at *2-3 (affirming denial of motion to enjoin enforcement of
campaign finance statute and noting that, because appellant declined to challenge statute until
two months before electiori, “this ‘emergency” is largely one of [appellants’] own making,”).

B. Plaintiff Is Unlikely To Succeed On the Merits

Plaintiff contends that the definition of “political committee™ under Article 14 is
unconstitutionally vague and overly broad, None of these arguments has merit. “New York’s
election statutes, as with other state legislative enactments, have been afforded a strong
presumption of constitutionality.” New Alliance Party v. New York State Bd. of Elections, 861
F. Supp. 282, 292 (S.D.N.Y. 1994); see Kermani v. New York State Bd. of Elections, 487 F.
Supp. 2d 101, 107 (N.D.N.Y. 2006) (same); Soleil v. New York, 2005 WL 662682, at *5
(EDN.Y. Mar. 22, 2005) (sare).

Initially enacted in 1974, Article 14 does not ban speech, and it is entirely viewpoint-
neutral. In the interest of maintainihg an open and transparent election process, Article 14

mmposes disclosure and other modest requirements on “political committees™ and others involved

10



in the election process.” The Legislature’s definition of “political committee” is carefully

 constructed to capture those organizations in whatever form, to the extent that they involve

themselves in an election. Contrary to plaintiff’s suggestion, the definition does not apply to any
issue advocacy group—only advocacy groups that act in connection with a vote in an election.
The definition reads:

“[P]olitical committee means any corporation aiding or promoting
and any committee, political club or combination of one or more
persons operating or co-operating to aid or to promote the success
or defeat of a political party or principle, or of any ballot proposal;
or to aid or take part in the election or defeat of a candidate for
public office or to aid or take part in the election or defeat of a
candidate for nomination at a primary election or convention,
including all proceedings prior to such primary election, or of a
candidate for any party position voted for at a primary election, or
to aid or defeat the nomination by petition of an independent
candidate for public office; but nothing in this article shall apply
to any commitiee or organization for the discussion or
advancement of political questions or principles without
connection with any vote or to a national committee organized for
the election of presidential or vice-presidential candidates;
provided, however, that a person or corporation making a

~ contribution or contributions to a candidate or a political
committee which has filed pursuant to section 14-118 shall not, by
that fact alone, be deemed to be a political committee as herein
defined.

New York Election Law § 14-100[1] (emphasis supplied). In addition, the statute contains a
further limitation for groups devoted to some party or principal other than a single candidate:

Notwithstanding the provisions of subdivision one hereof, if the
expenditures made and liabilities incurred in any calendar year by

* To aid the political committees and other entities that must make disclosures under Article 14,
the New York Board of Elections publishes a wealth of information on its website, including
descriptions of the various types of entities covered by the statute, step-by-step instructions for
registration, the types of reports that must be filed and how to do so. See

hitp./fwww.elections. state.ny. us/CFU. html. The Board of Elections also publishes a written
Campaign Finance Handbook, which details filing requirements, explains electronic filing
procedures, provides samples of filing forms and defines various frequently used terms. See
http:/fwww.elections.stale. ny.us/NYSBOE/download/finance/hndbk2010_pdf.

1



any political committee for the purpose of aiding or promoting the
success or defeat of one or more ballot proposals are less than five
thousand dollars and less than fifty percent of all the expenditures
muade and liahilities incurred by such committee in such year,
then such commitice shall be required to report only those
contributions which are made to such committee exclusively for
the purpose of aiding or promoting the success or defeat of such
proposal or proposals, but such committee shall be required to
report all expenditures made and liabilities incurred for such
purposes. Nothing contained in this subdivision shall be construed .
to relieve any political committes aiding or promoting the success
or defeat of a candidate from any of the reporting requirements
imposed by this article.

New York Election Law § 14-102[2] (emphasis supplied). Taken as a whole, the Legislature has
provided a three-part test that is casy for an entity in plaintiff’s circumnstances to follow.,

First, the statute applies to an entity, like plaintiff, that is “co-operating to aid or to
promote the success or defeat 61‘" a political party or principle, or of any ballot proposal” or “to
aid or take part in the election or defeat of a candidate for public office.” § 14-100[1]. Plaint.iff
obviously meets the first part of this test because, at a minimum, it is promoting the success bf a
“political principle,” and it expresses an intenf to meet this prong as well by “aid[ing] or tak[ing]
part in the election or defeat of a candidate for public office.”

Second, the statute exempts “any committee or organization for the discussion or
advancement of political questions or principles without connection with any vote,” § 14-
100[1]. If plaintiff wishes to promote the advancement of its political principles without
connection with any vote, plaintiff would qualify for the exemption; but plaintiff has announced
its intention to promote the advancement of its goals in connection with the upcoming election of
particular candidates and, if it follows through on that intention, it would not qualify for the
exemption. That is not difficult for a reasonably intelligent person to understand.

Third, the statute contains an additional limitation for political committees spending less

than $5,000 per year and less than 50% of their expenditures and liabilities in connection with a

12



particular ballot proposal. Such committees need only report “those contributions which are

made to such committee exclusively for the purpose of aiding or promoting the success or defeat

of such proposal or proposals™ as well as “all expenditures made and liabilities incurred for such

purposes.” § 14-102[2]. This limitation does not “relieve any political committee aiding or
promoting the success or defeat of a candidate from any of the reporting requirements.” Jd.
Plaintiff has announced its intention to go beyond mere issue advocacy and to aid or promote the
success and defeat of particular cam_:lidates, and therefore, it would not qualify for this
exemption.

1. Article 14 Is Not Vague

Plaintiff’s principal contention is that the Statute’s definition of “political cornmittee”
allegedly is unconstitutionally vague, because it covers entities that ‘.‘aid or promaote the success
or defeat of a political . . . principal.” See PL Br. 5-8. Plaintiff’s argument is without merit.

In addressing whether a statute is vague, courts must examine the statute as a whole. See
Grayned v. City of Rockford, 408 U.8. 104, 110 (1972); United States v. Ali, 2008 WL 4773422,

at *6 (E.D.N.Y. Oct. 27, 2008) (citing Puello v. Bureau of Citizenship and Immigration Services,

511 F.3d 324,327 (2d Cir. 2007)). A statute is not unconstitutionally vague uniess it fails to

“give the person of ordinary intelligence a reasonable opportunity to know what is prohibited” or
does not “provide explicit standards” for those who are tasked with enforcing it. Grayned, 408
U.5. at 108.

A statute is expected to have some manner of flexibility and reasonable breadth and need
not possess “meticulous specificity” in order to be constitutional. 7d At 110, “[Plerfect clarity
and precise guidance have never been required even of regulations that restrict expressive
activity.” United States v. Williams, 553 1.8, 285, 304 (2008). The mere fact that a statute may

give rise to close factual situations, or is subject to differing interpretations, does not render it

13




unconstitutional. See id. at 305-06; Field Day, LLC v. County of Suffolk, 463 F.3d 167, 179 (24 .
Cir. 2006). As the Supreme Coﬁrt has stated: “Close cases can be imagined under virtually any
statute,” but that issue is addressed by the burden-of-proof requirement, rather than by striking
down the statute as unconstitutional. Williams, 553 U.S. at 305-06.

A statute is not facially vague unless it is “impermissibly vague in all of its applications.”
Village of Hojfman Estates v. Flipside, Hoffman Estates, Inc., 455 11.5. 489, 497 (1982). In
other words, it must be shown that “the statute is vague in the sense that no standard of conduct
is specified at all.” United States v. Nadi, 596 F. 2d 548, 550 (2d Cir. 1993). That obviously is
not the case here. Hundreds of political committees each year have no trouble identifying
themselves as such and complying with Article 14. There is no colorable claim that Article 14
15 vague on its face.

Article 14, on its face, gives notice that an entity will be considered a “political
committee” if it involves itself in an election or other vote, regardless of whether that entity is
promoting (or opposing) a specific candidate or a broader political principle. However, if the
entity is engaged in pure issue advocacy, without t_\;ring its activities to any particular vote,
Article 14 exempis the entity from its requirements. Such language unquestionably gives a
person of ordinary intelligence a reasonablekc:xppommity to understand the types of entities that
are designated as “political committees™ under Article 14, and therefore, cannot legitimately be
said to be facially vague.

The Third Department addressed this very iSSIlE:. in Klepper v. Christian Coalition of New
York, Inc., 259 A.D.2d 926 (3d Dept. 1999). In that case, the Christian Coalition (a 501(c)(4)
not-for-profit corporation just like plaintiff) argued that Article 14’s definition of “political

committee” was unconstitutional on its face. Id at 927. The cowt rejected that arguument and,

14



pointing to the limiting phrase of Section 14-100[1] quoted above, held: “Inasmuch as this
savings provision preserves the unencumbered right of an organization to engage in issue
advocacy, we find no merit to [Christian Coalition]’s facial challenge to the constitutionality of
the provisions at issue.” Id Thus, the long—standiﬁg provision that plaintiff claims is
unconstitutional has already been analyzed énd'ilpheld- as facially valid by the New York courts.

Article 14 also is not vague as applied to plaintiff. It is apparent from both the timing and
text of plaintiff’s proposed advertisements that it falls within Article 14°s definition of “political
committee.” In its complaint, plaintiff reveals its intent to spend money advertising in order to
support the candidacy of Carl Paladino and to defeat the candidacy of Andrew Cuomo during the
weeks leading up to the elections this November. Complaint | 8 & Exs. 2, 4, 5. Plaintiff’.s
advertisernents specifically encourage citizens to take action “[a]s the election approaches.” Jd.,
Exs. 1-6. It is clear that the promotion of a chosen political principal in connection with the
election of specified candidates for public office would render plaintiff a political committee as
that term is defined in New York law,

The decision in New York Civil Liberties Union v. Acito, 459 F. Supp. 75, 77-78
(5.D.N.Y. 1978), is not persuasive authority to the contrary. That case involved a challenge by
the New York Civil Liberties Union to the statue shortly after its enactment. The court held thal
Article 14 was unconstitutional to the extent that it reached entities engaged in pure issue
advocacy, in the context of a case in which the plaintiff made a particularized showing that its
members feared the consequences of disclosure. The court in Acite did not discuss the
definitional exclusion of organizations “without connection with any vote or to a national
committee organized for the election of presidential or vice-presidential candidates.” § 14-

100[1].
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Moreover, in 1983, the Legislature amended the Election Law specifically in response to
the decision in Acito, passing the exception in § 14-100[2]. As the sponsor of the law in the
Assembly explained, the legislation was designed to

accomplish a full restoration of financial reporting by major
political action committees and organizations who work to pass or
defeat political questions submitted to-the voters on Election
Day.... [Tlhese requirements are very much in effect and law
when it comes to political candidates, and I feel that the people of
this State have a right to know, as well, how their votes are
manipulated, pro or con on an issue, as well as on a candidate....
We believe this particular bill answers the court’s

recommendation.

Assembly Debate Transcript 73-75 (1983).5 The sponsor in the Senate explained,

if an organization spends 5,000 or more or half of their annual
budget in a fight for or against something that’s on the ballot, I
think that’s substantial. I think the voters have a right to know
where those moneys are coming from; and I think they have the
satne obligation to report those sums of moneys that they receive
as we do as legislators in our campaign committees.... [TThe
court’s narrow interpretation of the previous section [it] struck
down indicated that this would be a proper way to go...,

Senate Debate Transcript p. 748-49 (1983).°

Finally, since 1978, New York has had tlnrty years of experience with the statute, which
is now routinely obeyed without incident or complaint; persons who make political contributions
and who receive expenditures are easily identified though the Board of Election’s website, and
such disclosure is widely recogmized as a strong benefit to the public. To the extent that privacy -
concerns are implicated by disclosure, the Legislature took account of those concerns, limiting

the reach of the disclosure requirement for contributions to “those contributions which are made

% A copy of the Assemnbly Debate Transcript is annexed hereto as Exhibit .
‘A copy of the Senate Debate Transcript is annexed hercto as Exhibit E.
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" Sichi proposal or proposals.” § 14-100[2].

to such committee exclusively for the purpose of aiding or promoting the success or defeat of
Plaintiff argues that Article 14°s definition of “political committee™ must be
unconstitutionally vague on the theory that it is less precise than the phrase “advocating the
election or defeat of a candidate,” which the Supreme Court purportedly held was vague in
Buckley. Pl. Br. 7. However, plaintiff’s reliance on Buckley to support its argument is
unpersuasive. First, the portion of Buckley to which Plaintiff cites has nothing to do with
defining “political committees.” Rather, that discussion concerned a criminal prohibition
limiting independent expenditures “relative to” a candidate to $1,000. See Bucklef, 424 1].8, at
39-44. Second, Plaintiff’s contention that the Buckley court held that the phrase “advocating the
election or defeat of a candidate™ was unconstitutionally vague in all applications is incorrect.
Rather, the Court found a different phrase—“relative to a clearly identified candidate™—to be
unconstitutional. See id. at 39-44. Contrary to plaintiff’s assertion, the Court expressed concern
.that the potentially severe penalties would cause individuals to self-censor because of the breadth
of the prohibition. To alleviate that concern, the Court narrowed the statutory phrase to
encompass only those expenditures made for the express purpose of “advocat[ing] the election or
defeat” of a candidate. See id. That holding teaches nothing about the vagueness or clarity of
the New York statutory scheme, which is carefully reticulated to capture a broad spectrum of
organizations—but only when they are spending substantial funds in connection with a particular

vote or advocating the election or defeat of a candidate.”

” The limiting language distinguishes Article 14 from the other cases on which plaintiff relies,
For example, in both North Carolina Right lo Life, Inc. v. Bartlett, 168 F.3d 705 (4th Cir. 1999)
and Center for Individual Freedom v. Carmouche, 449 F.3d 655 (5th Cir, 2006), the courts were
concerned with statutory language that arguably imposed disclosure requirements on entities that

merely engaged in issue advocacy, without becoming involved in any particular election or vote.
Foothote continued on next page
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2, Article 14 is Not Overbroad

Under the First Amendment, a law may be overturned as impermissibly overbroad only if
a “substantial number” of its applications are unconstitutional, ““judged in relation to the statute's
plainly legitimate sweep.”” New Yorkv. Ferber, 458 1.S. 747, 769-71 (1982) (quoting _
Broadrickv. Oklahoma, 413 U.S. 601, 615 (1973)). The courts do not apply the ““strong
medicine’ of overbreadth analysis where the parties fail to describe the instances of arguable
overbreadth of the contested law.” See New York State Club Assn., Inc. v. City of New York, 487
U.S. 1,14 (1988). Plaintiff has failed to identify even one unconstitutional application of Article
14, let alone a *“substantial munber” in “relation to tﬁe statute’s plainly legitimate sweep.”

The courts evaluate electton laws imposing disclosure requirements under the “exacting
scrutiny” standard. Such laws are upheld as long as there is a “substantial relation” between the
statute’s requirements and a “sufficiently important™ government interest. Citizens United, 130
S. Ct. at 914 (citing Buckley v. Valeo, 424 U.8. 1, 64, 66 (1976), and McConnell v. FEC, 540
U.S. 93, 231-32 (2003)); see Spee;:know. org v. FEC, 599 F.3d 686, 696-98 (D.C. Cir. 2010)
(following Citizens United and applying exacting scrutiny in uphelding registration and reporting
requirements); Nat’l Qrg. For Marriage v. McKee, 2010 WL 3270092, at *9 (D. Me. Aug, 19,

2010) (same).® There is no question that Article 14 meets those requirements.

Foolnote continued from previous pape

See North Carolinag Right to Life., 168 F.3d at 712-13; Center for Individual Freedom, 449 F.3d
at 663-64, That is not an issue here because the limiting langnage in Section 14-100[1]
specifically excludes such entities from the definition of “political committes” under Article 14.

® Plaintiff contends for strict scrutiny by arguing that all regulation of political committees is
subject to strict scrutiny, PL Br. 9. Plaintiff confuses the case at hand with cases reviewing
actual bans on speech. See, e.g., FEC v. Massachuseuts Citizens for Life, 479 U.S. 238, 252
(1986). Nothing in those decisions suggests that strict serutiny should be applied to aif
regulation of entities called “political committees,” nor would such a rule make sense. The issue
is what does the statute do, not what name does it use to identify the entities subject to its terms.
Indeed, this precise argument by this precise plaintiff was soundly rejected by the District Court
in Maine. McKee, 2010 WL 3270092, at *9 & n.122, 0.126. Plaintiffs other cases do not

: Foolnote ¢continued on next page
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New York undoubtedly has a substantial (indeed compelling) interest in fostering a fair
and transparent electoral system by requiring disclosure of certain information by entities that
raise and expend money in connection with elections and other votes. Transparency “enables the
electorate to make informed decisions and give proper weight to different speakers and
messages.” Citizens United, 130 8. Ct. at 915-16. “Public disclosure... promotes transparency
and éccountability in the electoral process to an extent other measures cannot.” John Doe No. 1
v. Reed, 130 8. Ct. at 2820. Indeed, as long ago as 1976, the Supreme Court enumerated a
number of specific governmental interests that are served by statutory recordkeeping and
disciosure requirements:

First, disclosure provides the electorate with information “as to
where political campaign money cornes from and how it is spent
by the candidate™ in order to aid the voters in evaluating those who
seek federal office. It allows voters to place each candidate in the
political spectrum more precisely than is often possible solely on
the basis of party labels and campaign speechés. The sources of a
candidate’s financial support also alert the voter to the interests to
which a candidate is most likely to be responsive and thus facilitate
predictions of future performance in office. Second, disclosure
requirements deter actual corruption and avoid the appearance of
corruption by exposing large contributions and expenditures to the
light of publicity. This exposure may discourage those who would
use money for improper purposes either before or after the
election. A public armed with information about a candidate’s
most generous supporters is better able to detect any post-election
special favors that may be given in return.

Footnote contipued from previous page

support its position. See Austin v. Michigan Chamber of Commerce, 494 11 8, 652, 658 (1990)
(considering constitutionality of segregated fund requirement); North Carolina Right to Life, Inc.
v. Leake, 525 F.3d 274, 290 (4th Cir. 2008) (analyzing definitional provision without discussing
level of scrutiny required); Colorade Right to Life Comm'n., Inc. v. Coffman, 498 F.3d 1137,
1146-1155 (10th Cir. 2007) (considering constitutionality of direct bans on express advocacy and
glectioneering by corporations).
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political campaign funds™) (citation omitted).

Buckley, 424 U.S. 1, 66-68 (1976); see also Spee.c:hnaw. org, 599 F.3d at 696 (recognizing strong
“go.vermnent interest in “provid[ing] the electorate with information’ about the sources of
There also is no question that Article 14 is “substantially related” to the strong
government interests described above. Article 14 requires “political committees™ to disclose
information concerning the contributions received and expenditures made for the purpose of
supporting or opposing a candidate or political principle in connection with an election or other
vote, Such requirements are not arbitrary or unduly burdensome. They have existed on the
books in New York for more than three decades, and thousands of political committees have
deemed disclosure “worth it” as the price of admission to advocating for or against a candidate
for election,
As the Supreme Court explained earlier this year in an analogous case challenging
disclosure:
Faced with the State’s unrebutted arguments that only modest
burdens attend the disclosure of a typical petition, we must reject
plaintiffs’ broad challenge to the [disclosure statute at issue]. In-
doing s0, we note—as we have in other election law disclosure

cases—that upholding the law against a broad-based challenge
does not foreclose a litigant's success in a narrower one.

John Doe No. I v. Reed, 130 8, Ct. at 2822,

Similarly, in Citizens United, the Supreme Court rejected a facial challenge to federal
election disclaimer and disclosure requirements, holding that “[d]isclaimer and disclosure
requirements may burden the ability to speak, but they ‘impose no ceiling on campaign related
activities’ and ‘do not prevent anyone from speaking.”” Citizens United, 130 S Ct. at 914

(citations omitted). The Citizens United court also held that “disclosure is a less restrictive
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' alternative to more comprehensive regulations of speech.” Jd. at 915. There can be little doubt

that Article 14 is facially valid.

Ignoring the holdings in Citizens United and Reed, plaintiff relies on an erroneous
interpretation of Buckiey. Plaintiff claims that a state may only designate an entity as a
“political committee™ if the entity (a) is “under the control of a candidate” or (b) “the major
purpose” of the entity is the nomination or election of a candidate in the jurisdiction, and that any
other definition of “political committee™ is u-nc.:.onstitutione!l. Pl. Br. 12. That is not the law, The
Supreme Court has never held that states are lirnited to imposing disclosure or other
requirements on organizations that meet a “control” or “major purpose” test.

To be sure, the Court in Buckley performed a narrowing construction of federal election
law in order to sidestep concerns reémding the overbreadth of the specific statute at issue in that
case, but the Court never suggested that its particular narrowing construction was
constitutionally required in all cases. See Buckley, 424 U.S. at 79. The Supreme Court has
specifically explained that the part of Buckley on which plaintiff relies involved an “intermediate
step of statutory construction on the way to its constitutional holding,” not “a constitutional test.”
FECv. Wisconsin Right to Life, Inc., 550 U.S. 449, 474 n. 7. (2007); Austin v. Mich. Chamber of
C'o;mmerce, 494 U 58, 652, 662 (1990), overruled oﬁ other grounds by Citizens United, 130 8. Ct.
876 (upholding provision imposing political committee-style requirements on any corporation
making expenditures in connection with federal election, regardless of corporation’s “major
purpose™); FEC v. Mass. Citizens for Life, 479 U.S. 238 (1986) (same); see also Human Life of
Washington, Inc. v. Brumsickle, 2009 W1, 62144 at *19-20 (W.D. Wash, Jan. 8, 2009)

(“Subsequent Supreme Court opinions make clear that there is no ‘bright-line” requirement that
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[political committes]-style requirements only be imposed on organizations whose single ‘major
purpose’ is campaign advocacy.”).

The United States District Court for the District of Maine recently pointed out the
absurdity of plaintiff’s argumnent in rejecting an attack by plaintiff on a similar statute:

NOM'’s desire to limit campaign finance disclosures to “major-
purpose™ groups would yield perverse results, totally at odds with
the interest in “transparency” recognized in Citizens United,
Under Plaintiff’s interpretation, a small group with the major
purpose of re-electing a Maine state representative that spends
$1,500 for ads could be required to register as a [political

~ committee]. But a mega-group that spends $1,500,000 to defeat
the same candidate would not have to register because the defeat of
that candidate could not be considered the corporation’s major
purpose. I see nothing in the Supreme Court’s recent case law
suggesting that the First Amendment’s protections should apply so
unequally. '

McKee, 2010 WL 3270092, at *10. Other courts have also rejected the “major purpose” and
“contro_l” tests in the context of a state disclosure statute. See id.; Human Life of Washington,
2009 WL 62144 at *61-63; California Pro-Life Council, Inc. v. Randolph, 507 F. 24 1172, 1180
(9™ Cir. 2007).

C. A Preliminary Injunction Will Substantially Injure the Public

Plaintiff states in a conclﬁsory fashion that the equities must tip in its favor and that a
preliminary injunction must be in the public interest solely because, without such an injunction,
plaintiff’s First Amendment rights will be injured. See P1. Br. 4. However, as discussed above,
piaintiff has not provided any evidence to support its alleged First Amendment injury and any
supposed urgency in preventing that injury is, at best, due to plaintiff’s own delay in bringing its
motion. Conversely, the preliminary injunction that plaintiff seeks, if granted, will inflict a very
real and serious mjury on the citizens of the State of New York and will dramatically interfere

1

with the State’s ability to regulate its elections,
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As discussed above, the state has a strong interest in ensuring that state elections are fair,
open and honest, and Article 14 is an essential, time-tested tool for shedding the disinfectant of
sunshine on the manner in which campaigns are financed. If, as plaintiff demands, the Court
enjoins the State from enforcing Article 14 during the upcoming elections, individuals and
entities will be able to engage in all manner of electioneering and other political activity with
anonymity. Voters will be left completely in the dark in knowing where political campaign
mon';:y has come from and how it is being spent.

The recent decision by the First Circuit in Respect Maine is once aga'in instructive. There
the court affirmed the denial of a motic.m to enjoin the enforcement of Maine’s campaign finance
reporting statute that was filed approximately three months before Maine’s state elections,
pointing to the “considerable harm™ that such an injunction would cause to the state’s citizens.
Respect Maine, 2010 WL 3861051 at *2-3.

We also note the harm to the public interest from the chaos that
will ensue if the Maine election laws, which have been in place
since 1996, are invalidated by a court order in the crucial final
weeks before an election. , , Given the potential harm to Maine and
to all eandidates if the emergency injunction were granted, and the

public interest in maintaining the status quo during the period of
the Court’s deliberations, we deny the emergency motion,

Id at ¥2.3,

Here, plaintiff’s interest in advocating for or against particular candidates from under a
shroud of darkness—an interest unsupported by any concrete allegations of threats, harassment,
or reprisals—pales in comparison to the important public interest in disclosure.

CONCLUSION

The Court should dismiss the Complaint and deny the motion for a preliminary

injunction.
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Dated: QOctober 15, 2010
New York, New York

Motions for admission pro hac vice is pending.
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.

Dawn Roberts, in her official capacity as
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Elections Commission, and William Hollimon,
Alia Faraj-Johnson, Leon Jacobs, Jr., Julie
Kane, Gregory King, Jose Luis Rodriguesz,
Thomas Rossin, and Brian Seymour, in their
official capacities as members of the Florida
Elections Commission,
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1. Plaintiff National Organization for Marrage, Inc. ("NOM™) files this
verified complaint.

2. This action begins with the principle of freedom of speech.
Government may lixr-lit or otherwise regulate speech only when it has the
enumerated power to do so and only when the exercise of that power is
constitutional.

3. This Court has jurisdiction, because this action arises under the First
and Fourteenth Amendments to the Uﬁmd States Constitution. See 28 U.S.C.
§ 1331 (1980).

4, This Court also has jurisdiction, because this action arizses under
Section 1 of -tile Civil Rights Act of 1871, 42 U.S.C. § 1983 (1996). See 28 U.S.C.
- § 1343.a (1979).

5. This Court also has jurisdiction under the Declaratory Judgment Act.
See id. §§ 2201 (1993), 2202 (1948).

6. Venue is also proper in this Court, because “a substantial pr;lrt of the
events or omissions giving rise to the claim([s]” occurs in the Northern District of
Florida. See id. § 1391.b.2 (1992).

7. Plaintiff submits this action is related to Broward Coalition of
Condominiums, Homeowners Associations and Community Organizations, Inc. v.

Browning, No. 08-445 (N.D. Fla.), although it is no longer pending.
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L Background
A.  Plaintiff
1. NOM
8. Plaintiff NOM, a non-profit corporation .exempt from federal income
taxation under I.R.C. § 501.c.4 (2006), is a non-sectarian and non-partizan
organization. It is not connected with any political candidate or political party. Nor
1s it connected with any political committee other than its own, Cf. 2 U.S.C. § 431.7
(2002) (defining “connected orgamzation” under federal law).
o 2 | NOM’s Speech |
9. Consistent with its mission,! NOM seeks in September and October
\
2010 to engage in multiple forms of speech in Fiorida, including radio ads,?
television ads,? direct mail,* and publicly accessible Internet postings of its radio
.’EL(iS and direct mail. NOM will run the radio and television ads on stations
reaching, and send the direct maii to, persons in Florida. The direct-mail exhibit

refers to “Candidate X.” This refers to candidates for the Florida legislature in the

2010 gemneral election. This includes candidates from the Northern District of

1 VERIFIED COMPL. (“VC™ Exh. 1, available at
http/fwww.nationformarriage.org/site/c.omL2KeN0LzH/b.3479573/k. E2D0/About_N
OM.htm (all Internet sites visited Sept. 13, 2010).

2VC Exhs. 2-3.

3VC Exhs. 4-5.

¢ VC Exh. 6.
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Florida. When NOM sends the direct-mail piece, it will substitute state candidates’
names for “Candidate X.” NOM does not wish to reveal the candidates’ names in -
this complaint, because it does not wish to divulge its strategy at this early date.
Further, NOM will target each example of its speech to the geographic area that the
clearly identified candidate would represent if elected. Cf. FLA. STAT. § 106.01 1.1_8.&
(2010). This is NOM's only election-related activity in Florida. Cf. id.
§§ 106.011.19 (defining “electioneering communications organization™), 106.03.1.b
(2010) (in effect lLimiting the definition to -electioneering-communications
organizations that “receive[] éontribution_s. or makes expenditures during a calendar
year in an aggregate amount exceeding $5,0007).

10.  None of this speech is express advoqacy as defined in Buckley v. Valro,
424 U.8. 1, 44 & n.b2, 80 (1976), vis-¢-vis state or local office in Florida.t

3. What NOM Does and Does Not Do

11. To pay for its speech in Florida, NOM will raise or spend more than
$5000 in 2010. Cf. FLA. STAT. §§ 106.011.19, 106.03.1.b (2010).

12.  NOM does not coordinate any of its speech with any candidate for state
or local office in Florida, the candidate’s agents, or the candidate’s committee, cf.
Buckley, 424 U.8. at 78, quoted in FEC v. Survival Educ. Fund, Inc., 65 F.3d 285,

294 (2d Cir. 1995), or a state or local political party in Florida. Cf. McConnell v.

5 Although it is not material, none of this speech 15 express advocacy as defined in
Buckley vis-@-vis any office.
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FEC, 540 U.5. 93, 219-23 (2003), overruled on other grounds, Citizens United v.
FEC,558U.8. ___, ____, 1305.Ct. 876, 896-914 (2010).8

13. Nor iz there at issue here a contribution NOM receives that (1) is
earmarked for a Florida political committee, i.e., an indir_ect contribution to a
Florida political committee, of. Buckley, 424 T.5. af 24 n 23, 78, or (2) “will be
converted to an expenditure[,]” Survival Educ. Fund, 65 F.3d at 295, i.e, will be
earmarked for express advocacy as defined in Buckley, 424 U.S. at 44 n.52, 80, vis-
d-uis state or local office in Florida.”

B. Defendants

14, Defendant Dawn Roberts 15 the Florida secretary of state. Defendant
Jorge Cruz-Bustillo chairs the Florida Elections Commission. Defendants William
Hollimon, Alia Faraj-Johngon, Leon Jacobs, Jr., Julie Kane, Gregory King, Jose
Luwis Rodriguez, Thomas Rossin, and Brian Seymour are members' of the Florida
Elections Commission. Florida law vests Defendants, all of whom are sued in their
official capacities, with authority vis-d-vis the law at issue in this action. They act
under color of law. See, e.g., FLA. S'fAT. £§ 106.22 (2006), 106.23 (2001), 106.24

(2010), 106.25 (2010), 106.26 (1998), 106.265 (2004), 106.27 (1998).

6 Although it iz not material, NOM does not make direct contributions to any
candidate committee or coordinate its speech with any candidate, the candidate’s
agents, or the candidate’s committee, or with anry political party.

7 Although it is not material, there is not at issue here a contribution NOM receives
that (1) is earmarked for any political committee, i.e.,, an indirect contribution to
any political committee or (2) “will be converted to an expenditure[,]” i.e., will be
earmarked for express advocacy as defined in Buckley, vis-G-vis any office.

7
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C. Florida Law

15. NOM reasonably believes that_ if it does not follow Florida law,
Defendants will subject NOM to enforcement and prosecution leading to civil
liabilities and criminal penalties. See id. Even if government ultimately imposes
no civil liabilities or crimir_lal penalties, being cleared provides little comfort to those
" whom government has wrung through a process that becomes the punishment. See,
eg. FEC v. Wisconsin Right to Life, Inc., 551 U.S. 449, 468 n.5 (2007) (‘WRTL IP),
“The right of free speech can be trampled or chilled even if convictions are néver
obtained” and civil liabilities are never imposed. FEC v. Hall-Tyner Election
Campaign Comm., 678 F.2d 416, 422 n.15 (2d Cir. 1982), cert. denied, 459 U.S. 1145
(1983).

16.  Florida law chills® NOM from proceeding with its speech. NOM will
engage in its speech only if the Court graﬁts the requested relief.

17. Florida defines “electioneering-communications organization” as

any eroup, other than a political party, political committee, or

committee of continuous existence, whose election-related activities are

limited to making expenditures for electioneering communications or

accepting contributions for the purpose of making electioneering

communications and whose activities would not otherwise require the

group to register as a political party, political committee, or commitiee
of continuous existence under thig chapter.

& The term “pre-enforcement” applies before civil enforcement or criminal
prosecution, The term “chill” is a proper subset of “pre-enforcement” and applies in
the First Amendment context when speakers, fearing eivil enforcement or criminal
prosecution, will not engage in their speech. See, e.g., New Hampshire Right to Life
PAC v. Gardner, 99 F.3d 8, 13-14 (1st Cir. 1996) (“NHRL”). Thus, “pre-
enforcement” and “chill” apply to all of Plaintiff's speech.

8
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FLA. STAT. § 106.011.19. With exceptions that do not apply here, “electioneering
communication” means
any communication that is publicly distributed by a television station,
radio station, cable television system, satellite system, newspaper,
magazine, direct mail, or telephone and that:
1. Refers to or depicts a clearly identified candidate for office
without expressly advocating the election or defeat of a
candidate but that is susceptible of no reasonable interpretation
other than an appeal to vote for or against a specific candidate;
2. Is made within 30 days before a primary or special primary
election or 60 days before any other election for the office sought

‘by the candidate; and

3. Is targeted to the relevant electorate in the geographic area
the candidate would represent if elected.

Id. §106.011.18.a (emphasis added),

18. NOM - which is neither a political party, a political committee, see id.
§ 106.011.1.a, nor a committee of continuing existence, see, e.g., id. §§ 106.011.1.b.1
(“certified ... pursuant to provisions of s. 106.04"), 106.04.1.b (2010) (“At least 25
percent of the income of such organization, excluding interest, must be derived from
d_ues or assessments payable on a regular basis by its membership pursuant to
the charter or bylaws”) — is not under the control of a candidate or candidates for

state or local office in Florida.? In addition, NOM's organizational documents — i.e.,

# Although it is not material, NOM is not under the control of any candidate or
candidateas.
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itz articles of incorporation!® and by-laws!! — and public statements!? do not
indicate it has the major purpose of nOminatiﬁg or electing a candidate or
candidates for state or local office in Florida, and NOM does not spend the majority
of its money on coﬁtr_ibutions to, or independent expenditures fc;r, a candidate or
candidates for staté or local office in Florida.i? “Independent expenditure” means
express advocacy as defined in Buckley and not coordinated with a candidate, a
candidate’s committee, a candidate’s agent, or a party, which iz the standard under
the Constitution. 424 U.S. at 39-51; McConnell, 540 T.8. at 219-23; ¢f. 2 US.C.
§431.17 (2002) (following Buckley by lmifing the statutory independent-
expenditure definition to express advocacy).l4

19.  Nevertheless, NOM reazonably fears that, based on its speech, it is an
electioneering-communications orgapization, becanse it receives “contributions,” or -
makes “expenditures,” exceeding $5000 in a calendar year for speech listed in the
electioneering-comﬁuﬂcations-orgaﬁzation definition. See FLa. STaT.

§§ 106.011.19, 106.03.1.b.

10VC Exh. 7.

N1VC Exh. 8.

12 E.g., VC Exh. 1.

12 See VC Exh. 9 (IRS Form 990).

14 Although it 1s not material, nothing in NOM’s organizational documents or in ita
public statements indicates that NOM has the major purpose of nominating or
electing any candidate or candidates, and NOM does not spend the majority of its
money on contributions to, or independent expenditures for, gny candidate or

candidates.
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20. Az a result, NOM will have to comply with a panoply of burdens that
Florida via its electioneering-cominunications-organization definition imposes on
organizations such as NOM, including:

» Registration (including treasurer-designation and bank-account) and
termination requirements. E.g., id. §§ 106.03.1.h (repistration),
106.022 (2010) (same), 106.0703.4 (2010) (treasurer), 106.0703.7.c
(same), 106.0703.5 (bank account), 106,03.2,j (termination).

» Recordkeeping requirements. FE.g., id. § 106.0703.5 (citing id.
§ 106.06)), and

+ Extensive reporting requirements. E.g., id. § 106.0703.

21. The weight of these 1L‘:ul't:ltanslEl ig such that the speech would simply not
be worth it for NOM. NOM does not want to bear these political-committee burdens
that Florida imposes under the electioneering-communications-organization label.

22.  Therefore, Plaintiff NOM seeks a declaratory judgment that (1) the
electioneering-communications-organization definition, FLA. STAT. §§ 106.011.19
(defining “electioneering communications orgamzation”), 106.08.1.b (in effect
limiting the definition to electioneering-communications organizations that
“receive[] contributions or makes expenditures duriﬁg a calendar year in an
ageregate amount exceeding $5,000”), and (2) the electioneering-communication

definition, id. § 106.011.18.a, are unconstitutional as applied to NOM’s speech and

15 As opposed to, for example, limited independent-expenditure reports, see, e.g.,
Buckley, 424 U.8. at 80-81; 2 U.5.C. §434.¢c (2002), or limited reports for
electioneering-communications as defined in the Federal Election Campaign Act
("“FECA"), see, e.g., Citizens United, 130 5.Ct. at 914-16, 2 U.5.C. § 434.f (2002),
which Florida does not have.
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facially,. NOM furthgzr asks that the Court preliminarily and then later
permanently enjoin their enforcement.

23. This will allow NOM to engage in its speech, and materially similar
speech in the future, without fear of becoming an electioneering-communications
organization, and without fear of enforcement or prosecution.

D. Fﬁture Speech

24. In materially similar situations in the future, NOM intends to engage
in speech materially similar to all of its planned speech such that Florida law will
apply to NOM as it does now.

25.  Plaintiff will plan its future speech as the need arises, keeping in mind
that it often cannot know well in advance of when it wants to speak, see WRTL I,
651 U.S. at 462-63, and that “timing 15 of the essence in politics. It is almost
impossible to predict the political future; and when an event occurs, it is often
necessary to have one’s voice heard promptly; if it is to be considered at all”
Shuttlesworth v. City of Birmingham, 394 U.S. 147, 163 (1969) (Harlan, J.,
concurring). |

26. Despite Citizens United, Plaintiff finds itself in the position of having
to congult campaign-finance lawyers or seek declaratory rulings “before discussing

the most salient political issues of our day.” 130 8.Ct. at 889.
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II. Discussion
27. Count 11¢ asserts Florida's electioneering-communication definition,
and by extension its electinneer:i_ng—communications—organizatic;n definition, are
unconstitutionally vague, ‘and therefore overbroad. Count 217 asserts the
electioneering-communications-organization definition fails the appropriate level of
serutiny. Count 3% then asserts the definitions are facia]lj unconstitutional.
A.  Justiciability
1. Standing
a. Constitutional Standing
28. NOM’s injury is the chill to speech caused by Defendants’ prospective
.enforcem'ent of Florida law or prosecution of NOM. The relief it seeks will redress
this chill, thereby allowing NOM to engage in its speech without fear of enforcement
or prosecution. Therefore, NOM has standing to seek relief from the chill. See
Florida Right to Life, Inc. v. Lamar, 273 F.3d 1318, 1322-23 (11th Cir. 2001);
Pittman v, Cole, 267 F.3d 1269, 1283-85 (11th Cir. 2001).
b. Prudential Standing
29.  Plaintiff has prudential standing, because its injuries are in the “zone

of interests” the challenged law regulates. FEC uv. Akins, 524 1.5, 11, 20 (19339)

16 Infra Part I1.D.
17 Infra Parts I11.E-G.
18 Infra Part ILH.
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(“protected or regulated” (quoting National Credit Union Admin. v, First Nat. Bank
& Trust Co., 522 U.8. 479, 488 (1998))).
2. Ripeness
"'30." Pre-enforcement-challenges are ripe when they address laws chilling

political speech. See Florida Right to Life, Inc. v. Lamar, 273 F.3d 1318, 1323-25
(11th Cir. 2001) (“FRTL”); Floride League of Profl Lobbyists, Inc. v. Meggs, 87 F.3d
457, 459 (11th Cir,) (citing Abbott Labs., 387 U.8. at 152-53), cert. denied, 519 U.5,
1010 (1996); Cheffer v. Reno, 55 F.3d 1_517, 1523 n.12 (11th Cir. 1995) (citing
Hallandale Prof'l Fire Fighters Loeal 2238 v, City of Hallandale, 922 F.2d 756, 762
(11th Cir. 1991)).

31. Therefore, Plaintiffs claims are ripe.

B. irreparable Harm

32. The “loss of First Amendment freedoms, for even minimal periods of
time, ungquestionably constitutes irreparable injury.” Elrod v. Burns, 427 1.8, 347,
373 (1976). So unless Plaintiff receives the relief it requests, it will suffer
irreparable harm. There is no adequate remedy at law. See id.,

C. First Principles

1. The Limited Power of Government

33. Freedom of speech iz the norm, no£ the exception. See, e.g., Citizens

United v. FEC, 558 U.S. ___ , _ , 130 5.Ct. 876, 911 (2010) (“more speech, not

less, i= the governing rule”); Buckley v. Valeo, 424 U.5. 1, 14-15 (1976).
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34. The framers established government with the consent of the governed,
see, e.g., U.5. CONST. preamble (1787) (“We the people of the United States”); FLA.
CONST. preamble (“We, the people of the State of Florida, being grateful to Almighty
God for our constitutional liberty”), and government has only those powers that the
governed surrendered to it in the first place.

2. The First and Fourteenth Amendments as Restrictions on
. the Already Limited Power of Government.

35. This power .— including the “constitutional power of Congress to
regulate federal elections(,]” Buckley, 424 U.B. at 13 & n.16, and each state's
parallel power over its own, though not other states’, elections, see, e.g., North
Carolina Right Lo Life, Inc. v. Leake, 526 F.3d 274, 281 (4th Cir. 2008) (“NCRL IIT)
(citing Buckley, 424 U.5. at 13); FLA. CONST. art. VI —1s further constrained by other
law, including the First and Fourteenth Amendments.

a. Vagueness

36. Under the Fourteenth Amendment, U.5. CONST. amend. XIV (1863),
state law regulating political speech must not be vague. See Citizens United, 130
'8.Ct. at 889 (quoting Connally v. General Constr. Co., 269 U. S. 385, 391 (1926)).

37. To avoid the problems vagueness causes, law regulating political
speech must also be simple and concise. See id.

b. Overbreadth

38. The absence of vagueness, however, does not make law regulating

political speech constitutional. See Wisconsin Right to Life, Inc., 551 U.8. 449, 479

156
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2007y (“WRTL IF’) (quoting FEC v. Massachusetts Citizens for Life, Inc.,, 479 U.S.
238, 263 (1986) “MCFL™).

39. Even non-vague law regulating political speech must comply with the
First Amend:ment, which provides that

Congress shall make no law respecting an establishment of religit:;n, or

prohibiting the free exercise thereof; or abridging the freedom of

speech, or of the press; or the right of the people peaceably to assemble,

and to petition the Government for a redress of grievances.
U.S. CONST. amend. I (1791). The First Amendment guards against overbreadth,
Buckley, 424 T.5. at 80 ("impermissibly broad™),1? and applies to the states through
the Fourteenth Amendment, regardless of whether it is through the Due Process
Clause, Gitlow v. New York, 268 U.S. 652, 666 (1925) (freedom of speech and
freedom of the press), or the Privileges and Immunities Clause. Cf. MeDonald v.
City of Chicago, 561 U.S. ___, ___, 130 8.Ct. 3020, 3059, 3062-63 (2010) (Thomas,
J., concurring in part and conéurring in the judgment). |

40. The government's power to regulate elections is an exception to the
norm of freedom of speech. See Citizens Against Rent Control v. City of BerkeZEy,
454 .5, 290, 296-97 (1981). The power to regulate elections is also self-limiting. To

ensure law iz not “impermissibly broad,” Buckley establishes that government may,

subject to further inquiry,20 have the power to regulate donations received and

12 One should not confuse this overbreadth with the substantial overbreadth courts
address in assessing facial unconstitutionality. Infra Part I1.H.

20 E.p., infra Parts ILF, G,
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spending for political speech only when they are “unambiguously related to the
campaign of a particular ... candidate” in the jurisdiction in question, 424 T.S. at
80, or “unambiguously campaign related” fdr short. Id. at 81; Broward Coal. of
Condos., Homeowners Ass'ns & Cmty. Orgs., Inc, v. Browning, No. 08-445, 2009 WL
1457972 at *7 (N.D. Fla. May 22, 2009) (summary-judgment order (quoting Buckley,
424 11.5. at 80));2! Broward, 2008 WL 4791004 at *7 (N.D. Fla. Oct. 29, 2008)
(preliminary-injunction order (quoting Buckley, 424 US at 80)), clarified on other
grounds, 2008 WL 4878917 (N.D. Fla. Nov. 2, 2008).22 This principl;a* helps ensure
government regulates only speer;h that government has the “power to regulate,”
NCRL I, 525 F.d3d at 282, i.e, speech that government has a constitutional
interest in regulating. See id. at 281 (citing Buckley, 424 U.S, at 80). This principle
is part of the larger principle that law regulating political speech must not be
overbroad, see Buckley, 424 11.8. at 80 ("impex_'missibly broad”), and thus overlaps
with constitutional serutiny.

3. Determining the Meaning of Political Speech and
whether Government may Regulate it

41.  WRTL IT also reaffirms that in determining the meaning of political
gpeech and whether government may regulate it, one looks to the substance of the

gpeech itself. 551 LS. at 469 (citing Buckley, 424 TU.S. at 43-44). WRTL IT all but

21 VC Exh. 10.
2VC Exh. 11.
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forecloses considering context to determine the meaning of political speech and
whether government may regulate it. See id. at 467-73.
Count 1: Vagueness |
D. Vagueness
1. The Order of Questions for Political Committee Status

42.  Plaintiff re-alleges the preceding paragraphs.

43. In addressing whether a jurizdiction may regulate an organization as a
political committee — or impose politi.cal-committee-like burdens under another
label — the law requires considering these questions in this order: Does the
organization (1) fall under a political-committee or similar definition that is not
unconstitutionally vague and therefore overbroad? If so, does the organization (2)
pass the proper “under the control of a candidate” or major-purpose test? See
Buckley v. Valeo, 424 1]1.8. 1, 74-79 (1976).

2. Florida Law is Vague, and therefore Overbroad

44, Florida's electioneering-communication definition, and by extension its
electioneering-communications-orgamzation definition, are unconstitutionally
vague, and therefore overbroad, and the definition is unconstitutional as applied to
NOM's épeech and facially.

456. Florida's vague law does not “provide the kind of notice that will
enable ordinary people to understand what conduct 1t” regulates; furthermore, “it

may authorize and even encourage arbitrary and discriminatory enforcement.” City
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of Chicago v. Morales, 527 U.5. 41, 56 (1999) (ating Kolender v. Lawson, 461 U.5.
352, 357 (1983)).
3. Why Florida Law is Vague, and therefore Overbroad

46. Florida bases its electioneering-communication definition, and by
extension its electioneering-communications-organization definition, on the appeal-
to-vote test. Compare FLA. STAT. § 106.011.18.a.1 (“is susceptible of no reasonable
interpretation other than .an appeal to vote for or against a specific candidate”) with
FEC v. Wisconsin Right to Life, Inc., 551 U.8. 449, 469-70 (2007) (“WRTL II).

47. The electioneering-communication definition, and by extension the
electioneering-comﬁ:mnications-organization defimition, are unconstitutionally
vague, and therefore overbroad, and are unconstitutional as applied to NOM's
speech and facially.2?

E. Overbreadth: In General

48. In addition, Florida law is unconstitutional as applied to NOM's speech
and facially, because it is overbroad.24

49,  Florida law fails the appropriate level of scrutiny.

2! Part II.LH addresses facial unconstitutionality, including vagueness.

24 Parts II.E-G address as-applied challenges, and Part II.LH addresses facial
unconstitutionality, including overbreadth.
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Count 2: Electioneering Communications Qrganization Definition

F. Overbreadth: The Political Committee and Electioneering
Communications Organization Definitions

1. Strict Scrutiny

50.  Plaintiff re-alleges the preceding paragraphs.

51.  Strict scrutiny applies to government regulation of organizations as
political committees and to law imposing political-committee-like burdens. See
Austin v. Michigan Chamber of Commerce, 494 U.5. 652, 658 (1990) (holding that a
state requirement that an organization form a segregated fund “must be justified by
a compelling state interest”), overruled on other grounds, Citizens United v. FEC,
58 U.S. ., 130 8.Ct. 876, 896-914 (2010); Colorado Right to Life Comm.,
Inc. v, Coffman, 498 F.3d 1137, 1146 (10th Cir: 2007) (“CRLC") (applying strict
scrutiny to a state requirement that organizations themselves be political
committees); North Carolina Right to Life, Inc. v. Leake, 525 F.3d 274, 290 (4th Cir.
2008) ("NCRL III"y (addressing “narrower means” than a state requirement that
organizations themselves be political committees;); cf. Citizens United, 130 5.Ct. at
897-98 (holding that strict scrutiny applies to a ban on speech and noting the
burdens of forming .a political committee to do the same speech); FEC wv.
Muassachusetts Citizens for Life, Inc., 479 U.B. 238, 252 (1986) (“MCFL™
(considering whether a ban on independent expenditures “is justified by a
coﬁpelling gtate interest” and noting the burdens of forming a separate segregated
fund to do the same speech).
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52. Buckley v. Valeo establishes that government may regulate an
organization as a political committee or otherwise impose political-committee-like
burdens only if (1) it is “under the control of a candidate” or candidates or (2) “the
major purpose” of the organization is “the nomination or election of a candidate” or
candidates in the juriadiction. See 424 U.5. 1, 79 (1976); FEC v. Florida for
Kennedy Comm., 681 F.2d 1281, 1287 (11th Cir. 1982) (quoting Buckley, 424 T.S. at
79); Broward Coal. of Condos., Ho.meowners Ass'ns & Cmty. Orgs., Inc. v. Browning,
No. 08-445, 2009 WL 1457972 at *12-13 (N.D. Fla. May 22, 2009) (summary-
judgment order (quoting Buckley, 424 U.S. at 80));25 Broward, 2008 WL 4791004 at
*¥12-13 (N.D. Fla. Oct. 29, 2008) (preliminary-injunction order), clarified on other
grounds, 2008 WL 4878917 (N.D. Fla. Nov. 2, 2008).26

53. These two tests address whether a definition through which
government irmposes poﬁti;:al—cummittee burdens is constitutional. Unity08 v. FEC,
596 F.3d 861, 867 (D.C. Cir. 2010) (quoting FEC v. Machinists Non-Partisan
Political League, 655 F.2d 380, 392, 395-96 (D.C. Cir.), cert. denied, 454 U.5. 897
(1981)); NCRL III, 525 F.3d at 288-89; CRLC, 498 F.3d at 1139, 1154-55;
Brownsburg Areg Patrons Affecting Change v, Baldwin, 137 F.3d 503, 505 n.5 (7Tth

Cir. 1998).

25 VC Exh. 10.
% VC Exh. 11
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54, Determining whether an organization iz “under the contrel of a
candidate” or candidates for state or local office in Florida is straightforward, and
NOM is under no such control.2?

55. Determining whether an organization passes the ﬁajur—pumose test is
also straightforward.

56. NOM does not have the major purpoge of nominating or electing a
candidate or candidates for state or 10031 office in Florida: (1) It has not indicated
this in its organizational documents or in its public state:ﬁents, and (2) it does not
spend the majority of its money on contributions to, or independent expenditures
for, such candidates.28

2. Applying Strict Scrutiny

57. Florida lacks a compelling interest in regulating organizations such as
NOM as political committees — meaning, here, by imposing full-fledged political-
committee burdens on electioneering-communications organ_izatitmé - becﬁuse they
are neither L_mder the control of, nor do they have the major purpose of nominating
or E].ECtZi_'\llg, candidates for state or local office in Florida.. In the alternative,

Florida’s electioneering-communications-organization definition is not narrowly

27 Although it i1s not material, NOM is not under the control of any candidate or
candidates.

28 Although it is not material, NOM does not have the major purpose of nominating
or electing any candidate or candidates. It has not indicated this in its
organizational documents or in its public statements. Nor does it spend the
majority of its money on contributions to, or independent expenditures for, any
candidate or candidates.
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tailored, because it lets Florida regulate organizations such as NOM with political-
committee-like burdens when they are neither un&er the control of, nor have the
major purpose of nominating or electing, candidates for state or local office in
Florjda. See Florida for Kennedy Comm., 681 F.2d at 1287; Broward, 2009 WL
1457972 at *12-13; Broward, 2008 WL 4791004 at *12-13; NCRL III, 525 F.3d at
290; CRLC, 498 F.3d at 1146.

58. Therefore, Florida's electinneerhg—comﬁmnications-organization
definition is unconstitutional as applied to NOM’s speech.

59. If Florida wanted to regulate, for example, spending for pelitical
gpeech by persons it may not regulate as political committees under Buckley, 424 _
U.S. at 7-4-79, then it could use less-restrictive means.

G. Exacti_ng Scrutiny

60. Exacting scrutiny applies to disclosure requirements, including
attribution, disclaimer, and reporting requirements, both for organizations
gpovernment may regulate as political committees under Buckley, 424 U.S. at 74-79,
see Davis v. FEC, 554 U.8. ___, | 128 8.Ct. 2759, 2775 (2008) (quoting Buckley,
424 1.8, at 64), and for those it may not. See Citizens United, 130 5.Ct. at 914
(quoting Buckley, 424 U.S. at 64, 66).

61. Full-fledged political-committee disclosure requirements apply only if

the juriadiction’s regulation of organizations as political committees — .., only if the

23
_ NOM COMPLAINT



definition through which the jurisdiction imposes political-committee burdens?? — is
constitutional in the first place. So when the definition is unconstitutional — as
Florida's eiectioneermg-communications-organ_izatiun definition 1830 — the
requirements are unnecessary to consider.

62. Flori;ia law unconstitutionally imposes full-fledged political-committee
burdens. It has no less-restrictive means. Further consideration is ﬁnnecessary.
See New Mexico Youth Organized v. Herrera, 611 F.3d 669, 676-79 (10th Cir, 2010)
CNMY(O") (conaidering only political-committee status and not going further, as the
district court had).

Count 3: Vagueness and Overbreadth:
Facial Unconstitutionality

H. Facially Unconstitutional

63. | Plaintiff re-alleges the preceding paragraphs.

64. A state law is facially unconstitutional under the First Amendment,
Washington State Grange v. Washington State Republican Party, 552 1J.5. 442, 449
n.6 (2008) (citing New York v. Ferber, 458 U.5. 747, 769-71 (1982)), and a state law
burdening free speech is facially unconstitutional for vagueness under the
Fourteenth Amendment, see United States v. Salerno, 481 U.5. 739, 745 (1987)
(citing Schall v. Martin, 467 U.5. 253, 269 n.18 (19584)); Kolender v. Lawson, 461

U.5. 352, 358 & n.8 (1983), followed in Morales, City of Chicago v. Morales, 527 U.8.

29 Y 9 20.
30 Supra Part ILF.
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41, 60 (1999), when if reaches “a substantial amount of protected speech ... not only
in an absolute sense, but also relative to the [law's] plainly legitimate sweep.”
United States v, Williams, 553 1.8, 285, 292-93 (2008) (citing Board of Trs. of Stale
Univ. of N. Y. v. Fox, 492 1.8, 469, 485 (1989); Broadrick v. Oklahoma, 413 U5,
601, 615 (1973)).

65. Whether the challenge iz based on the First Amendment, Fourteenth
Amendment, or both, all of the law that is unconstitutional as applied to NOM's
speech is a_léu facially unconstitutional;

I Narrowing Glosses, Certification, and Severability

66. Unlike in Buckley v. Valeo, 424 T.S. 1, 44 & n.52, 80 (1976), no
narrowing gloss saves the unconstitutional law in this action. Nor is certifying a
question appropriate where, as here, the state law is not fairly susceptible to a
narrowing glogs. Furthermore, severing the unconstitutional language from the
remaining language — whjch is a question of state law — is not an option in this
action.

III. Prayers for Relief

67. Plaintiff NOM seeks a declaratory judgment that .(1) the
electioneering-communications-organization definition, FLA. StaT. §§ 106.011.19
(defining “electioneering communications organizaﬁon”), 106.03.1.b (in effect
limiting the definition to electioneering-communications organizations that
“receive[] contribﬁtions or makes expenditures during a calendar year in an

aggregate amount exceeding $5,000”), and (2) the electioneering-commurnucation
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definition, id. § 106.011.18.a, are unconstitutional as applied to NOM’s speech and
facially. NOM further asks that the Court preliminarily and then later
permanently enjoin their enforcement.s!

65. Any narrowing gloss would be incorrect as a matter of law. If the
Court nevertheless held that a narrowing gloss were possible, Plaintiff NOM prays
for a declaratory judgment limiting Florida's electioneering-communications-
organizatio_n definition, id., and by extension the burdens Florida imposes on
electioneering-communications organizations, to organizations that are uﬁder the
control of, or have the major purpose of nominating or electing, a candidate or

candidates for state or local office in Florida, %2

AVC 9 22,

32 In the alternative, Plaintiff NOM prays that the Court limit the definition and
burdens to organizations that are under the control of, or have the major purpose of
nominating or electing, any candidate or candidates.

Plaintiff NOM submits this alternative would also be incorrect, because, for
example, it would allow Florida to regulate as Florida political committees -
meaning, here, electioneering-communications organizations — those organizations
that are under the control of, or have the major purpose of nominating or electing,
candidates for federal office or candidates for state or local office in another state.
This can easily turn against Florida and allow these non-Florida jurisdictions to
regulate organizations that really do pass the “under the control of a candidate” or
major-purpose test in Florida.

Moreover, under this approach, a jurisdiction could impose political-committee
burdens on organizations whose activity is minimal — or even zero — in the
jurisdiction. '
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69. Plaintiff further seeks costs and attorneys’ fees under 42 U.S.C. § 1988

(2000) and any other applicable statute or authority, and further seeks cther relief

this Court in its discretion deems just and appropriate.

/s/ Horatio G. Mihet

Mathew D. Staver,

Fla. No. 0701092

Horatio G. Mihet,

Fla. No. 026581

LiBERTY COUNSEL

Post Office Box 540774
Orlando, Fla. 32854
Telephone (800) 671-1776
Facsimile (407) 875-0770
couri@lec.org

Local Counsel for Plainiiff

September 22, 2010
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Respectfully submitted,

James Bopp, Jr., Ind, No. 2838-84

Randy Elf, New York No. 2863553

JAMES MADISON CENTER FOR FREE SPEECH
1 South Sixth Street

Terre Haute, Ind. 47803

Telephone (812) 232-2434

Facsimile (812) 235-3685
bcb@BoppLaw.com

Lead Counsel for Plainitiff
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Verification by
National Organization for Marriage, Inc.

I, Brian Brown, declare as follpws: |

I am the cxecutive dirvector of the National Organization for Marriage, Inc.

I have personal knowledge of the orpanization’s activities, including those set
out in this complaint, and if called upon, I would competently testify as to them.

I verify under penalty of perjury under the laws of the United States.of
America that the [actual statements in this complaint concerning the organization

are true.
National Organization for Marriage

By Brian Brown
Executive Director

September 22, 2010
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Case 1:.09-cv-00538-DBH Document 1 Filed 10/21/09 Page 1 of 22

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MAINE

and American Principles In Action
Plaintiffs,

W
Civil Cause No,

Walter F. McKee, Andre G. Duchette,
Michael P. Friedman, Francis C. Marsano,
and Edward M. Youngblood, all in their
official capacity as members of the
Commission on Governmental Ethies and
Election Practices; Matthew Dunlap, in his
official capacity as Secretary of State of the
State of Maine; Mark Lawrence, Stephanie
Anderson, Norman Croteau, Evert Fowle,
R. Christopher Almy, Geoffrey Rushlau,
Michael E. Povich, and Neal T. Adams, all
in their official capacity as District Attorneys
of the State of Maine; and Janet T. Mills, in
. her official capacity as Attorney General of

the State of Maine,

Defendants.

Verified Complaint for Declaratory and Injunctive Relief
(INJUNCTIVE RELIEF SOUGHT)

Corne now Plaintiffs the National Organization for Mardage ("NOM™), and American
Principles In Action (**APIA™), and for their Complaint against the Defendants, state the
following:

1. This is a civil action for declaratory and injunctive relief arising under the First
and Fourteenth Amendments to the Constitution of‘ the United States. This case concerns the

constitutionality of Maine’s ballot question committee (“BQC") repistration statute, codified in
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Maine Revised Statutes Annotated ("M.R.5.A.™), Title 21-A § 1056-B.

2. Plaintiffs complain that 21-A M.R.5.A. § 1056-B is unconstitutional in that it
infringes protected First Amendment speech and freedom of association and is not narrowly
tailored to serve a compelling state interest.

Jurisdiction

3 This action arises under Section 1 of the Civil Rights Act of 1871, 17 Stat. 13, 42-
U.5.C. § 1983, and the First and Fourteenth Amendments to the Constitution of the United
States.

4, The jurisdiction of this Cburt over the claims arising under 42 U.S.C. § 1983 is
founded upon 28 U.8.C. § 1343(a). The jurisdiction of the claims arising under the First and
Fourteenth Amendments is founded upon 28 U.S.C. §§ 1331 and 1343(a).

5. Venue in this district is proper pursuant to 28 U.5.C. § 1391(b). The defendants
are officers, employees or agents of the State of Maine. |

Parties

6. Plaintiff NOM is a nonprofit 26 U.5.C. § 501(c)(4) issue advocacy corporation
incorporated in Virginia dedicated to preserving the traditional definition of marriage.

7. Plaintiff APIA is a nonprofit 26 U.S.C. § 501(cH4) issue advocacy organization
incorporated in the District of Columbia dedicated to promoting equality of opportunity and
ordered liberty.

8. Defendants Walter F. McKee, Andre G. Duchette, Michael P. Friedman, Francis
C. Marsano, and Edward M. Youngblood are all residents of Maine and are members of the

Commission on Governmental Ethics and Election Practices (the “Commission™). The
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Commission 18 charged under 21-A M.R.S.A. §§ 1003 and 1127 with the enforcement of the
provisions of Chapters 13 and 14, respectively, of Title 21-A. The Defendants are sued in their
official capacity and are subject to the jurisdiction of this Court.

9. Defendant Matthew Dunlap is a resident of Maine and serves as the Secretary of
state. The Seerefary of State is charged with enforcing Maine’s election laws pursuant to 21-A
M.R.5.A. §§ 1003 and 1062-A. He is sued in his official capacity.

10.  Defendant Janet T, Mills is 2 resident of the State of Maine and serves as Attorney
General, The Attorney General is charged with enforcing Maine’s election laws pursuant to 21-A
M.R.5.A. §§ 33, 1003, and 1062-A. She is sued in her official capacity.

11.  Defendants Mark Lawrence, Stephanie Anderson, Norman Croteau, Evert Fowle,
R. Christopher Almy, Geoffrey Rushlau, Michael E. Povich, and Neal T. Adams are résidents of
the State of Maine and serve as District Attorneys throughout the State. District Attorneys are
charged with enforcing Maine’s election laws pursuant to 21-A M.R.S.A. § 33, 30-AM.R.S.A.
§% 282 and 283. Each is sued in his or her official capacity.

Regulatory Scheme

12. 21-A M.R.5.A. § 1056-B, which provides as follows:

Any person not defined as a political action committee who solicits and receives

contributions or makes expenditures, other than by contribution to a political action

committee, aggregating in excess of $5,000 for the purpose of initiating, promoting,
defeating or influencing in any way a ballot question must file reports with the
commission in accordance with this section. Within 7 days of receiving contributions or
making expenditures that exceed $5,000, the person shall register with the commission as

a ballot question committee. For the purposes of this section, expenditures include paid

staff time spent for the purpose of influencing in any way a ballot question. The

commission must prescribe forms for the registration, and the forms must include

specification of a treasurer for the committee, any other principal officers and all
individuals who are the primary fund-raisers and decision makers for the committee. In
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the case of municipal election, the registration and reports must be filed with the clerk of
that municipality. '

13, A “person™ is defined by 21-A MLR.S.A. § 1001 as “an individual, committes, -

firm, partnership, corporation, agsociation, group or organization.”

b LI 10

14.  For purposes of the $5,000 threshold requirement, “contribution” “includes, but is

not limited to™:

A Funds that the contributor specified were given in connection with a ballot
question;

B. Funds provided in response to a solicitation that would lead the contributor to
believe that the funds would be used specifically for the purpose of initiating,
promoting, defeating or influencing in any way a ballot question;

C. Funds that can reasonably be determined to have been provided by the contributor
for the purpose of initiating, promoting, defeating or influencing in any way a
ballot question when viewed in the context of the contribution and the recipient’s
activities regarding a ballot question; and

D. Funds or transfers from the general treasury of an organization filing a ballot
question report.

21-A M.R.S.A. § 1056-B(2-A)
15, 21-AMR.S.A. § 1056-B(1) farther requires that “A report required by this
section must be filed with the commission according to the reporting schedule in section 1059.”

16.  Reports required for BQCs:

must contain an itemized account of each expenditure made to and contribution received .
from a single source aggregating in excess of $100 in any election; the date of each
contribution; the date and purpose of each expenditure; and the name and address of each
contributor, payee or creditor; and the occupation and principal place of business, if any,
for any person who has made contributions exceeding $100 in the aggregate. The filer is
rcquired to report only those contributions made to the filer for the purpose of initiating,
promoting, defeating or influencing in any way a ballot question and only those
expenditures made for those purposes.

21-AMR.S.A. § 1056-B(2).
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17.  The BQC registration form makes clear that a report must be filed at registration,
and that a BQC must report “all contributions and expenditurcs” including “expenditures such as
those associated with the collection of signatures, paid staff time, travel reimbursement, and
fundraising cxpenses.” Commission on Govcrnmenfal Ethics and Election Practices,
Registration: Ballot Question Committees: For Persons and Organizations Other Than PACs
Involved in Ballot Question Elections (Exhibit 7.) The registration form requires the personal
information of é *Treasurer,” “Principal Officet[s].” “Primary Fundraisers and Decision
Makers,” and requires a “Statemnent of Support or Opposition,” indicating “whether the
committee supports or opposes a candidate, political committee, referendum, initiated petition or
campaign.” (Exhibit 7.)

18. 21-AMR.S.A.§ 1056-B(4) provides that “[a] person filing a report required by
this section shall keep records as required by this section for 4 years following the election to
which the records pertain.” BQCs must also “keep a detailed account of all contributions made to

the filer for the purpose of initiating, promoting, defeating or influencing in any way a ballot

_question and all expenditures made for those purposes,” and “retain a vendor invoice or receipt

stating the particular goods or services purchased for every expenditure in excess of $50.”

19.  The failure to register as required under 21-A M.R.S.A. § 1056-B is punishable by
a $250 fine. 21-A MLR.S.A. § 1062-A(1).

20.  The failure to file reports as required by 21-A M.R.S.A. § 1056-B or 105§ is
punishable by a maximum fine of $10,000. 21-A M.R.5.A. § 1062-A(4).

21.  Further, “[a] person who fails to file a report as required by this subchapter within

30 days of the filing deadline is guilty of a Class E Crime.” 21-A M.R.8.A. § 1062-A(8).
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Facts -

22,  On May 6, 2009, Governor John Baldacci signed into law legislation fecog;nizing
same-sex marmiage in Maine. On May 7, 2009, 6pponents of the measure submitted the required
paperwork necessary to launch a “people’s veto™ campaign, which would leave the matter to be
decided via statewide referendum.

23.  Plaintiff NOM is a nonprofit 26 U.5.C. § 501(c)(4) issue advocacy corporation
dedicated to prescrving the traditional definition of marriage. NOM is a national organization
active in all fifty states. .

24.  NOM solicits and receives most of its funds as undesignated donations from
major donors and national organizations. The remainder of its funds are received primarily as
undesignated donations from direct mail solicitations. NOM’s projected budget for 2009 is 57
million. |

25. NOM does not have as its major purpose the promotion or defeat of any Maine
referenduim or ballot question.

2.6. ' Oﬁ May 6, 2009, NOM distributed an email updatc to subscribers focused on a
proposed referendum in Mamc that would overturn then peﬁding legislation in Maine regarding
same-sex marriage. The May 6th email stated: “Your support today will allow us to starf the
referendum process immediately when the law is signed, ensuring that the measure does not take
effect before the people of Maine have had their say. Can you afford a gift of $35, $50 or $100
.today to help stop same-sex marriage not just in Maine, but in New Hampshire, lowa, and other
states as well?” (Exhibit 5, at 2-3.) NOM estimates that it reccived approximately $2,469 in

donations as a result of the May 6th email.
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27.  On May §, 2009, NOM distributed an email update to subscribers describing
efforts to enact same-sex marriage in the District of Columbia, Maine, and New Hampshire.

Afier describing events in Maing, the email also stated: “You can fight back! Can you help

defend marriage in Maing and across the country, by donating $5, $10. or even, if God has given

you the means, $100 or $500? (Exhibit 5, at 4) (Emphasis in original.) NOM estimates that it

received approximately $1,055 in donations as a result of the May 8th email.

28.  OnMay 15, 2009, NOM distributed an email update to subscribers. The email
focused on events relating to same-sex martiage in New York and New Hampshire, but
contained a sentence Istating: "We will fight to be your voice in New Hampshire, Maine (more on
that next week), Iowa, New Ym;k, New Jersey, D.C. and all across this great and God-blessed
country of ours.” (Exhibit 5, at 7.)

29, On May 22, 2009, NOM distributed an email update to subscribers. The email
focused on events relating to same-sex marriggc in New Hampshire, New York, and
Massachusetts, but contained a sentence stating “T'm back in Maing today  we'll keep you
updated on progress in building the coalition to push back gay marriage in Maine. We will need

~ your help  all the help you can spare!” (Exhibit 5, at 8-9) (Emphasis in original.) NOM

estimates that it received approximately $285 in donations as a result of the May 22nd email.

30, On June 12, 2009, NOM distributed an email update to subscribers focused on
events relating to same-sex marriage in New York. The email also includes a paragraph regarding
Maine, stating: “[i]n Maine, I"ve joined the board of the new coalition to fight to overturn the gay
marriage law. It’s called StandforMarriageMaine.com. If you live in Maine, go there right now

and find out how you can sign a petition, or collect signatures to get marriage on the ballot this
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November . . . I was up in Maine this week and the signature gathering effort is gathering great
steam.” (Exhibit 5, at 11.) The June 12th also asked “[t]o help us in Maj;le and all 50 states, can
you make a monthly donation?” (Exhibit 5, at 11.)

31.  OnJuly 8, 2009, NOM distributed an email update to subscribers describing the
efforts of Stand for Marriage Maine, a registered Maine PAC, to overturn recently enacted Maine
same-sex marriage legislation via referendum. The email asked readeré to “[m]ake an online
donation at StandforMarriageMaine.com.” (Exhibit 5, at 13.)

32.  Onluly 10,2009, NOM distributed an email update to subscribers describing
efforts to overtum recently enacted Maine same-sex marriage legislation via referendum. The

emmail also stated that “[t]he National Organization for Marriage worked hard with

standforMarriapeMaine to make this happen. But it could not have happened without your help!

You arc the ones who made this happen... and we need you to help secure this victory: Can you

help us with $10, 25, or $100 so that Maine and our country can recover the true ﬁeming or

marriape?” (Exhibit 5, at 14) (Emphasis in original.) NOM estimates that it received
approximately $350 in d&mations s a result of the July 10th email.

33.  OnJuly 17, 2009, NOM distributed an email update to subscribers. The email
focused mainly on events related to same-sex marmage in the District of Columbia, but with a
brief description of recent events in Maine, NOM estimates that it received approximately $40 in
donations as a result of the July 17th email.

34, On July 31, 2009, NOM distributed an email update to subscribers focused on
events related to same-sex marriage in Maine, and mentioned that “StandforMarriageMaing.com

has turned in an extraordinary 100,000 signatures to overturn gay marriage.” (Exhibit 5, at 20.)
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. .NOM .estimates that it received approximately $255 in donations as a result of the July 31st

email.
35, On August 7, 2009, NOM distributed an email update to subscribers describing
the efforts to overturn recently enacted Maine same-sex marriage legislation via referendurm. The

ernail asked readers to “[v]isit StandforMartiageMaine.com today to make your contribution in

the fight to protect marriage in Maine!” (Exhibit 5, at 23) (Emphasis in original.} The ernail also

added that readers could “[ulse thig hyperlink to help support NOM's work not only in Maing but

around the country, wherever the need arises.” (Exhibit 5, at 23) (Emphasis in original.) NOM

estimates that it received approximately $60 in donations as a result of the August 7th email. -

36. On August 26, 2009, NOM distributed an email update to subseribers focused on

~gvents related to same-sex marriape in New Jersey and New York. The email included one

reference to a Maine resident, but otherwise did not discuss the Maine referendum.

37.  On August 28, 2009, NOM distributed an email update to subscribers describing a
recent article on NOM executive director Brian Brown and focusing on events related to same-
sex marriage in Jowa. One sentence in the email stated “Help us fight to protect marriage in Iowa,
Maine and everywhere across this great land - donate today!™ (Exhibit 5, at 28) (Emphasis in
original.) NOM estimates that it received approximately $395 in donations as a result of the
August 28th emoail.

38.  Omn September 4, 2009, NOM distributed an email update to subscribers update.
This email stated that “Marriage is -nc:w officially on the ballot in Maine this November” and
twice urged readers to donate to Stand for Marriage Maine. (Exhibit 5, at 30.)

39.  Each of the above listed emails contained a hyperlinked “Donate™ button which
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sent potential donors to the donations screen at hittp://www.nationformarriage.org. The donation
screen at hitp://www.nationformarriage.org provides that “[n]o funds will be earmarked or

reserved for any political purpose.”

40, I July of 2009, NOM distributed newslétter to subscribers. One of the afficles in” ™ ™

| this newsletter described NOM’s participation in the Maine same-sex marriage referendum
effort, and stated: “Your support of NOM is critical to the success of this effort.” The newsletter
also included a donation card and return envelope for donations to NOM. (Exhibit 6, at 4.)

41, On August 13, and 24, 2069, the Commission received email correspondence
from Fred Karger of Californians Against Hate, alleging that NOM, as well as several other
organizations, was engaged in “money laundering” by contributing to Stand for Marriage Maine
PAC, (Exhibits 9, 10.)

42,  On October 1, 2009, the Commission conducted a preliminary fact gathering
regarding Mr. Karger’s allegations. While the Commission took no action at this meeting
regarding Mr. Karger’s specific allegations, the Commission did decide to authorize its staff to
conduct an investigation regarding whether NOM had violated Scction 1056-B by failing to
register as a BQC, with a suggested scope for the investigation to be outlined at a future meeting
of the Commission. (Exhibit 11.)

43.  Depending on which, if any, of the donations for the above listed emails and
newsletters are considered “contributions™ for purposes of section 1056-B, NOM is cither near or

~ has alrcady cxceeded the $5,000 threshold for ballot question committee status.
44. NOM intends to distribute further emails and newsletters mentioning Maine and

soliciting donations, which will exceed $5,000, both duting the current election ¢yele and in
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future elections. However, NOM fears enforcement under section 1056-B based on any such
future activities, as well as for activities already engaged in.

45.  Plaintiff APIA is a nonprofit 26 U.5.C. § 501(c)(4) organization dedicated to
promoting equality of opportunity and ordered liberty.

46,  APIA does not have as its major purpose the promotion or defeat of any Maine
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47.  APIA intends to produce a 30 second video entitled “Bigc;t” relating to same-sex
martiage in Maine and place it on its website. The script for the ad is as follows:

Girl: Mommy, arc you a bigot?

Mother: What?

Girl: At school, we learned that people who are against gay marriage are bigots.

Mother: I\fﬂ, dear. I'believe that homoscxuals should be treated fairly--but I also believe

that marriage should be just for one man and one woman. That doesn't make me a bigot.

Girl: What about Reverend Jones and Father Diego? Are they bigots?

Mother: Did you leam that at school too?

Girl hods

VO: Think that gay marriage won't affect your family? Think again.

Vote Yes Graphic

48.  APIA also intends to produce a 30 second video entitled “The New Curriculum™
relating to same-se¢x marriage in Maine and place it on its website. The script for the ad is as
follows:

School Administrator (falking to an off-camera mic/reporter—as he talks, we see images
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of teachers in classrooms reading from blurred-out books, GLSEN-style posters, ete.):

No, we're very proud of the new curriculum. It's all about teaching kids to embrace

different lifestyles and explore their own sexuality.

Switching from images of sex ed classrooms to little boy on a bench in a darkened school

hallway. We can see an adult male (not his face, we're looking from the perspective of

the child and the view never includes his head) come out of an office, take the boy's
hand, lead him into the office, and close the door. Freeze on the closed door, which has

a sign that says, “Counseling Session: Do Not Disturb”

Reporter (VO) : Yes, but is it appropriate for kindergartners to be receiving counseling

about whether they might be gay?

School Admin (VO): Sure, we've had a few complaints, but there's not much parents can

do. It's the law, after all.

VO: Think gay marriage won't affect your family? Think again.

Vate Yes Graphic |

49.  APIA estimates that the total cost of producing “Bigot™ and “The New
Curriculum” and placing them on its website is approximately $3,000.

50.  APIA intends to buy television time in Maine to air “Bigot” and “The New
Curriculum.” APIA is chilled from doing so, however, by the prospect of having to registér asa
BQC and meet the reporting and other requirements of sections 1056-B and 1059.

51.  Further, APIA intends to solicit donations in order to defray the cost of producing
and airing “Bigot” and “The New Curticulum,” as well as other expenses, both during the current

election cyele and in future elections. However, APIA fears that in doing so it will be deemed a
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BQC under Section 1056-B, and will be subject to the reporting and other requirements of
sections 1056-B and 1059,

52.  Immediate and irreparable injury, loss, and damage will result to Plaintiffs by
reason of the regulation’s chilling effect on Plaintiffs’ free speech and associational rights and by
the potential for enforcement of Section 1056-B against NOM and APIA.

53,  Plaintiffs have no adequate remedy at law.

Count X
Section 1056-B is Unconstitutional Facially and As Applied to Plaintiffs, in That It Imposes
Burdensome Regisiration and Reporting Requirements on Individuals and Organizations
Based on Ballot Measure Advocacy.

54,  Plaintiffs reallege the preceding paragraphs.

55.  Section 1056-B imposes substantial organizational and coﬂduct burdens on
individuals and organizations which qualify as a BQC. Individuals and organizations falling
under Scction 1056-B must undergo registration, must appoint a treasurer, must use a designated
account, must keep detailed records for four years, must report contributions and expenditures at
prescribed intervals, and must disclose information about persons making contributions over
$100.

56. “[Clompelled disclosure, in itself, can seriously infringe on privacy of association
and belief guaranteed by the First Amendment.” Buckley v. Valeo, 424 U.5. 1, 25 (1976). In
addition, “reporting and disclosure requirements are more burdensome for mmlti-purpose
organizations . . . than for political action commiftees whose sole purpose is political advocacy.”
Cal. Pro-Life Council, Inc. v. Getman, 328 F.3d 1088, 1101 n.16 (9th Cir, 2003).

57.  Because Section 1056-B imposes substantial burdens on political speech and
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association, it is subject to strict scrutiny. FEC v. Massachusetts Citizens for Life, 479 U.8. 238,

256 (1986).

58.  The Supreme Court has held that three governmental interests may justify
campaign disclosure laws if the regulations are narrowly ta.ilorcd to serve those interests. See
Buckley, 424 1] 5, at 66-68, First, “disclosure provides the electorate with information as to
where the political cami:uaign money comes from and how it is spent by the candidate.” Jd. at 66.
This information alerts voters to the “interests to which a candidate is most likely to be
responsive.” fd. at 67. Second, di.s,closure can deter actual corruption and avoid the appearance
thereof. Id. Lastly, disclosure requirements are an essential “means of gathering the data
necessary to detect violations of [contribution limits].” fd. at 68.

59.  However, Buckley involved candidate elections, and the Supreme Court has since
clarified that the Corruption Intcrest is simply not present in the context of ballot measure
clections. First National Barnk of Boston v. Bellotti, 435 U.S. 765, 790 (1978) (“Referenda are
hf;ld on issucs, not candidates for public office. The risk of cormuption perceived in cases
involving candidate elections simply is not present in a popular vote on a public issue.™); see also
Emily’s List v. Federal Election Com 'n, 2009 WL 2972412 *12 (DC Cir. Sep. 18, 2009)
(“Donations to and spending by a non-profit cannot corrupt a candidate or officeholder.”); Volle
v. Webster, 69 F. Supp.2d 171, 175 0.7 (D. Me. 1999).

60.  The enforcement interest is likewise not applicable in the context of ballot.

measure elections because Maine lacks contribution limits with respect to ballot measures.

~ Canyon Ferry Road Baptist Church of East Helena, Inc. v. Unsworth, 556 F.3d 1021, 1032 (9th

Cir. 2009) (citing McConnell v. FEC, 540 U5, 93, 196 (2003)).
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61.  The Supreme Court has held that one-time reporting of independent expenditures
is a less restrictive means of achieving the state’s legitimate informational interest than imposing
the “full panoply of regulations that accompany status as a political committee.” Massachusetts
 Citizens for Life, #19 U.S. at 267 see also Volle v. Webster, 69 F. Supp. 24 171, 176 (holding
that by imposing “the full panoply of registration and reporting requirements that Buckley I
examined under the Federal Elcetion Campaign Act . . . Maine’s registration statute goes
considerably beyond what is permitted and is therefore unconstitutional.™)

62.  Because Section 1056-B would subject NOM and APIA to the “full panoply of
registration and reporting requirements” rather than the less restrictive means of one-time
disclosure of expenditures, the provision is unconstitutional both facially and as applied to NOM
and APIA.

Count II
Section 1056-B is Unconstitutional Facially and As Applied to Plaintiffs, in That It Impaoses
Burdensome Registration and Reporting Requirements on Individuals and Organizations
That Do Not Have Ballot Measure Advocacy As Their Major Purpose.

63. .Plaintiffs reallege the preceding paragraphs.
64.  Section 1056-B imposes substantial organizational and conduct burdens on
“individuals and organizations which qualify as 2 BQC. Individuals and organizations falling
under Section 1056-B must undergo registration, must appoint a treasurer, must use a designated
account, must keep detailed records for four years, must report contributions and expenditures at
prescribed intervals, and must disclose information about persons making contributions over
£100.

65.  The rght of association 15 a “basic constitutional freedom’ that is “closely allied
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to freedom of speech and a right which, like free speech lies at the foundation of a free society.”

Buckley v. Valeo, 424 U.8. 1, 25 (1976).

66.  To protect that right and to assure that registration requirements did not chill core
First Amendment speech, the Buckley Court promulgated its “major purpose” to determine

whether a particular group must suffer the burden of registering and reporting as a political

~ comumittee under federal election law.

67.  That test, in the context of political speech regarding candidates, provides that an
organization is a political committt-;e only if it is- ‘under the control of a candidate or t];e major
purpose of which is the nomination or clectio;'x of a candidate.” 7d. at 79.

68.  Similarly, in the case of a political organization that does not have as its major |
purpose the initiation, promotion or defeat of a ballut_ measure, a registration requirement which
ignores the “major putpose” of an organization unconstitutionally chills political speech. See id.
af 75-80.

69,  2]-AMR.S.A. § 1056-B requires individuals and organizations to register as a

BQC without regard to whether the major purpose of the individual or organization is the passage

. or defeat of a ballot measure.

70.  Neither NOM nor APIA has as its major purpose the initiation, promotion or
defeat of a ballot measure.

71.  Beécause Section 1056-B would subject NOM and APIA to burdensome
registration and reporting requirements without regard to whether they have as their major

purpose the initiation, promotion or defeat of a ballot measure, the provigion is unconstitutional
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both facially and as applied to Plaintiffs.

Count III
Section 1056-B’s Definition of “Contribution” is Unconstitutional Facially and As Applied
to Plaintiffs, in That It is U'nconstiinfionally Vague and Overbroad.

72.  Plaintiffs reallege the preceding paragraphs.

73.  The definition of “contribution” in 2]-A M.R.8.A. § 1056-B(2-A) includes: (1)
“Funds provided in response to a solicitation that would lead the contributor to believe that the
funds would be used specifically for the purpose of initiating, promoting, defeating or
influencing in any way a ballot question™; and (2) “Funds that can reasonably be determined to
hav;: been provided by the contributor for the purpose of initiating, promoting, defeating or
influencing in any way a ballot question when viewed in the context of the contribution and the
recipient’s activities regarding a ballot question.”

74.  The vagueness doctrine bars enforcement of a statute whose terms are “so vague

that men of common intelligence must necessarily guess at its meaning and differ as to its

application.” U.S. v. Councilman, 418 F.3d 67, 84 (1st Cir, 2005) (quoting U.S. v. Lanier, 520

UL, 259, 264 (1997).

75.  NOM and APIA have and would like to solicit donations to support their
activitie.s.. But neither can know whether those solicitations could be interpreted to result in
“contributions™ that trigeer BOC status.

76. A statute will be facially invalidated as overbroad if “a substantial number of its
applications are unconstitutional, judged in relation to the statute’s plainly legitimate sweep.”
MeCullen v. Coakley, 571 F.3d 167, 182 (1st Cir. 2009) (quoting Washington State Grange v.

Washington State Republican Party, 128 8.Ct. 1184, 1191 n.6 (2008)).
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71. A person’s right to freedom of speech cannot be contingent on the reaction to, or
mterpretation of, that speech by third parties. As the Supreme Court noted in Buckley, making the
legitimacy of speech turn on the interpretation of third parties is problematic, as it “puts the
speaker . . . wholly at the mercy of the varied understanding of his hearers and consequently of
whatever inference may be drawn as to his intent and meaning,. [This] offers no security for free
discussion. In these conditions it blankets with uncertainty whatever may be said. It compels the
speaker to hedge and trim.” Buckley, 424 U.5. at 43.

78. By counting towards the $5,000 threshold solicitations for donations that “lead
the contributor to belicve” donations will be used for ballot measure activity, Section 1056-B
potentially imposes burdensome registration and reporting requirements on NOM and APIA
based on how others interpret and/or react to their speech. For this reason, the definition of |
“contribution” in Section 1056-B is substantially overbroad.

_ Count IV
Section 1056-B is Unconstitutional Facially and As Applied to Plaintiffs, in That Its $100
Reporting Requirement Fails Strict Scrutiny.

79.  Plaintiffs reallege the preceding paragraphs.

80.  Reports required for BQC “must contain an itemized account of each expenditure
made to and contribution received from a single source aggregating in excess of $100 in any
election,” as well as contributor information “for any person who has made contributions
exceeding $100 in the aggregate.” BQCs are required “to report only those contributions made to
the filer for the purpose of initiating, promoting, defeating or influencing in any way a ballot
question and only those expenditures made for those purposes.” 21-A M.R.S.A. § 1056-B(2).

81.  In Buckley, the Supreme Court held that any significant encroachment on First

VERIFIED COMPLAINT 18
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Amendment rights miost survive exacting scrutiny, which requires the government to craft a
narrowly tailored law to serve a compelling government interest. See Buckley, 424 ULS. at 64,

82.  The $100 threshold reporting requirement is not narrowly tailored to the state’s
interest in avoiding corruption, as this interest does not apply in the ballot measure contcxt.
Bellotti, 435 U5, at 790,

83, Further, Section 1056-B is not narrowly tailored to the state’s informational
interest in disclosure, as it requires reporting for contributions and expenditures so low as to give
no meaningful information to voters. Canyon Ferry, 556 F.3d at 1033, Voters gain little, if any,
information from the disclosure of small donors. /. at 1036 (Noonan, J., concurring) (“How do
the names of small contributors affect anyone else’s vote? Does any voter exclaim, ‘Hank Jones
gave $76 to this cause. [ must be against it!™)

84.  Since the $100 reporting threshold of Section 1056-B is not narrowly tailored to
any compelling government interest, the provision is unconstitutional facially and as applied to
NOM and APIA.

WHEREFORE, Plaintiffs pray this court to:

(1) Declare 21-A MLE.5.A. § 1056-B unconstitutional facially and as applied to
Plaintiffs as a violation of the First Amendment right to engage in political
speech;

(2) Prohibit, by way of permanent injunction, the Defendants, their agents, and
successors from enforcing 21-A M.R.5.A. § 1056-B ;lgainst NOM and APIA; and
(3) Grant NOM and APIA costs and attorney’s fees under 42 U.S.C. § 1988 and

any other applicable authority.

YERIFIED COMPLAINT 19
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/s/ Stephen C. Whiting
Stephen C. Whiting, Maine # 559
e THEWHITINGLTAWEFIRM ____ .
‘ 75 Pearl Street, Suite 207
Portland, ME 04101
Ph: (207) 780-0681

Local Counsel for Plaintiffs

James Bopp, Jr., Ind. #2838-84
Jeffrey Gallant, Vir. #46876
Josiak Neeley, Tex. #24046514
Borp, COLESON & BosTROM
1 South Sixth Street

. : Terre Haute, IN 47807-3510

" 812/232-2434 telephone

| 812/234-3685 facsimile

i Lead Counsel for Plaintiffs

VERIFIED COMPLAINT 20



Case 1709-cv-00538-DBH Document 1 Filed 10/21/09 Page 21 of 22

VERIFECATION

1SWEAR (OR AFFIRM) UNDER THE FENALTIES FOR PERJURY UNDER THE .

LAWS OF THE UNITED STATES THAT THE FOREGOING STATEMENTS
CONCERNING THE NATIONAL ORGANIZATION FOR MARRIAGE FOUND IN THIS
COMPLAINT ARE TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND

TUNDERSTANDING.

Dated: this { ) “day of October, 2009.

Brian 8. Brown

Executive Director .
National Organization for Marriag
20 Naesau Street, Suvite 242 |
Princeton, NJ 08542
605/688/0450 telephons
609/688/0453 facsimile
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VERIFICATION

I SWEAR (OR AFFIRM) UNDER THE PENALTIES FOR PERJURY UNDER THE
LAWS OF THE UNITED STATES THAT THE FOREGOING STATEMENTS
CONCERNING AMERICAN PRINCIPLES IN.ACTION FOUND IN THIS COMPLAINT ARE
TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND UNDERSTANDING.

C ; o VI

Andresen Blom

Fxecutive Director
Armerican Ponciples Broject
FI60 H Street, W

Suite' 700

Washington, DC 20005
202-347-6840
202-347-6849 - fax

Dated: this £5TAday of October, 2009.
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In the United States Distriet Court
for the Districot of Rhode Island

D T e e ——
National Organization for Marriage, Inc.,

.. Plaintiff

. ’ Civil Action No.

John Daluz, in his official capacity as ' .
chairman of the FRhode Island Board of

Elections; Frank Rego, in his official capacity | - c A 1 U - 3 9 ZM L_
as vice chairman of the Rhode Island Board of '
Elections; and Richard Dubois, Florence
Gormley, Martin Joyce, Jr. Richard Pierce, ' ‘
and William West, in their official capacities '

as members of the Rhode Island Poard of
Elections,

Defendants

e ——————————————— =

Verified Complaint
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| 1. Plaintiff National Organization for Marriage, Inc. (“NOM?), filee this
verified complaint.

‘. 2. This action begins with the principle of freedom of speech.
Government may limit or otherwise regulate speech only when it has the
enumerated power to do so and only when the exercise of that power is
constitutional.

3.  This Court has jurisdiction, because this action arises under the First
and F Du;teenth Amendments to the United States Constitution. See 28 U.8.C,
§ 1331 (1980).

‘ S 4. This Court alzo hag jurisdiction, because this action arises under

1 Section 1 of the Civil Rights Act of 1871, 42 U.8.C. § 1983 (1996). See 28 U.S.C.
§ 1343.a (1979).

5. This Court also has juriediction under the Declaratory Judgment Act.
See id. §§ 2201 (1998), 2202 (1948). |

é. Venue is proper in this Court, because Defendants reside in the
District of Rhode Island, and “a substantial part of the events or omissions giving
rise to the claim[s]” occure in the District of Rhode Island. See id. § 1391.h.1-2

(1992).

NOM COMPLAINT
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I Background
A, Plaintiff
1 NOM
1. Plamﬁﬁ NDl;/.[, a non-profit cm;[-mrata;;-n';;:-eml;t“;rom federal i.ncome-
taxation under LR.C. § 501.c.4_ (2006), is a non-sectarian and non-partisan
organjzation. It is not connected with any political eandidate or political party. Nor
1§ it connected with any political committee other than its own. Cf. 2 U.8.C. § 431.7
(2002) (defining “connected organization” under federal law).
2. NOM’'s Speech
8.  Consigtent with its mission,! NOM seeks in September and Octobner
2010 to Engaée in multiple forms of speech in Rhode Igland, including radio ads,2
televigion ads,® direct mail4 and publicly accessible Internet postings of its radio
ads, television adg, and direct mail. NOM will run the radic and television ads on
stations reaching, and send the direct mail to, persone in Rhode Island. The direct-

mail exhibit refers to “Legiglator ¥.” This refers to multiple members of the Rhode

Island general agsembly. When NOM sends the direct-mail piece, it will substitute

1 VERIFIED COMPL. (“VC™) Exh. 1, cvailable at
http:/fwww.nationformarriage.org/site/c.omL2KeNOLzEl/b.5479573/k. E2D0/About N
OM.htm (all Internet sites visited Sept. 13, 2010).

2V(C Exhs. 2-3.

3VC Exhs. 4-5.

1VC Exh. 6.

NOM COMPLAINT
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general assembly members’ namee for “Legislator Y. NOM does not wish to reveal
the members’ names in this complaint, because it does not wish to divulge its
" strategy at this early date;

o 9 ) None Df this speech has express advocacy as defmed in Buckley v
Valeo, 424 U.S. 1, 44 & n.52, 80 (1976), vis-&-vis state or local office in Rhode
Igland.s

| 10. Nevertheless, the speech hag characteristics that are significant under
constitutional and Rhode Island law.

11. The speech will have clearly identified candidates for state or local
office in Rhode Island.

12. The speech will be targeted to the relevant electorate in that it can be
received in areas where individuals can vote for the clearly identified candidates,

13. The speech will run in the 30 days before g primary or 60 days before a
general election (*30-60 Day Wmdows”).

14. Some of the speech will be a broadeast, cable, or satellite (“Broadeast”)
communication, and some will not.

3. What NOM Does and Does Not Do

15. NOM receives no donations that anyone specifies “be used for” NOM's

speech in Rbode Island. Cf R. I. GEN. Laws § 17-25-8.10 (2006) (political-action-

eommittee definition).

& Although it is not material, none of this epeech has express advocacy as defined in
Buckley vis-G-vis any office.

NOM COMPLAINT
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16. NOM does not coordinate any of its speech with any candidate for state
or local office in Rhode Island, the candidate’s agents, or the candidate’s committee,
¢f. Buckley, 424 1U.5. at 78, quoted in FEC v. Survivel Edue. Fund, Inc., 65 F.3d 285,
294 (2d Cir. 1995), or a state or local political party in Rhode Island. Cf. McConnell

v. FEC, 540 1.8, 98, 219-23 (2003), overruled on other grounds, Citizens United v.

17.-  Nor is there-at issue here a coniribution NOM receives that (1) iz

earmarked for.a Rhode Island political committee, i.e., an indirect contribution to a

- Rhode Island political committee, cf. Buckley, 424 T.S. at 24 n.23, 78, or (2) “will be

converted to an expenditure[,]” Survival Educ. Fund, 65 F.3d at 296, i.e, will be
carmarked for express advocacy as defined in Buckley, 424 11.8. at 44 n.52, 80, vis-
a-vis state or Jocal office in Rhode Island.”

B. Defendants

18. Defendants John Daluz and Frank Rego are the chairman and vice
chairman, respectively, of the Rhode Island Board of Elections (“Board”).

Defendants Richard Dubois, Florence Gormley, Martin Joyce, Jr., Richard Pierce,

& Although it is not material, NOM does not make direct contributions to any
candidate committee or coordinate its speech with any candidate, the candidate’s
agonts, or the candidate’s committee, or with any political party.

7 Although it iz not material, there is not at igsue here a contribution NOM receives
that (1) is earmarked for any political committee, i.e., an indirect contribution to
any political committee or (2) “will be converted to an expenditure[,]” i.e, will be
earmarked for express advocacy as defined in Buckley, vis-d-vis any office.

7
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a.nd William West are Board members.® Rhode Island law vests Defendants, all of
whom are sued in their official capacities, with authnrity vis-@-vig the law at issue
in this action. They act under color of law. See, e.g., R. I. GEN. Laws §§ 17-25-5
(2007), 17-25-13 (2001), 17-25-16 (1992), 17-25-28 (2001). -

C. Rhode Island Law

19. NOM reasonably believes that if it does not follow Rhode Island law,
Defendants will subject NOM to enforcement and prosecution leading to civil
Liabilities and criminal penalties. See id. Fven Jf there were no civil liabilities or
criminel penalties, being cleared provides little comfort to those whom government
has wrung through a process that becomes the punishment. See, e.g., FEC v
Wisconsin Right to Life, Inc., 551 U.S. 449, 468 n.b (2007) (“WRTL IT"). “The right
of free speech can be trampled or chilled even if convictions are never obtained” and
civil liabilities are never imposed. FEC w. Hall-Tyner Election Campaign Comm.,
678 F.2d 416, 422 n.15 (2d Cir. 1982), cert. denied, 459 U.S. 1145 (1983).

20, In two mstances,® Rhode Island law chillsl® Plaintiff from proceeding
with its speech. NOM will do its speech only if the Court grants the ;requested

relief.

8 Commissioners, available at hitp://www.elections.state.rius/.
 Infra Parts 1.C.1, 2.

10 The term “pre-enforcement” applies before civil enforcement or criminal

prosecution, The term “chill” is a proper subset of “pre-enforcement” and applies in

the First Amendment context when speakers, fearing civil enforcement or criminal

prosecution, will not engage in their speech. See, e.g., New Hampshire Right to Life
8
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2l. In one instance,!! thers is no cm if the Court holds for Plaintiff on
political-committee status!? and the expenditure ban:1* NOM will do its speech and
comply with the law while asking the Court to declare the law unconstitutional and
enjoin its enforcement so compliance is no longer necessary. |

L Regulation of NOM as a Political Action Committee

22.  First, under Rhode Island law a political-action committee (“PAC”) ia
“any group of two (2) or more persong that accepts any contributions to be used for
advocating the electlon or defeat of any candidate; or candidates.” R.I. GEN. Laws
§17-25-3.10.

23. Plaintiff NOM soeks a de;:laxatory judgment that it is not a political-
action cornmittee under R. I. GEN. LawS § 17-25-2.10. NOM further asks that the
Court preliminarily and then later permanently enjoin its enforcement.

24. This will allow NOM to do its speech, and materially similar speech in
the fﬁture, without fear of becoming a PAC, and without fear of enforcement or
prosecution.

25.  In the alternative, NOM challenges Rhode Island’s PAC definition.

PAC v. Gardner, 99 I.3d 8, 13-14 (lst Cir. 1996) (“NHREL"). Thus, “pre-
enforcement” applies to all of Plaintiffs speech, and “chill” applies to some of its
spaech.

11 Infre Part 1.C.3.

12 Infra Part 1.C.1.

13 Infra Part 1.C.2,

o
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26. NOM is not under the control of a candidate or candidates for state or

its articles of incorporation!® and by-laws!® — and public statements!? do not
indicate it has the major purpose of nominating or electing a candidate or
candidates for state or local office in Rhode Island, and NOM does not spend the
majority of its money on contributions to, or independent expenditures for, a
candidate or candidates for state or local office in Rhode Island.!® “Independent
expenditure” means express advocacy as defined in Buckley and not coordinated
with a candidate, a candidate’s committee, a candidate’s agent, or a party, which is
the standard under the Constitution. 424 T.8. at 39-51; McConnell, 540 1.5, at
219-23; of. 2 U.S.C. §431.17 (2002) (following Buckley by limiting the statutory

independent-expenditure definition to express advocacy).1?

14 Although it is not material, NOM is not under the control of any candidate or
candidates.

I8 VC Exh. 7.

18'VC Exh. 8.

7 Eg, VCExh, 1.

18 See VO Exh. 9 (TRS Form 990).

12 Although it is not material, nothing in NOM's organizational documents or in its
public statements indicates that NOM hae the major purpose of neminating or
electing eny candidate or candidates, and NOM does not spend the majority of its
money on contributions to, or independent expenditures for, any candidate or

candidates.

10
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27. Nevertheless, NOM reasonably fears it is a PAC under Rhode Island
law. Then NOM will have to comply with a panoply of burdens that Rhode Island
e PG IEs PAC definition imposes on organizations.such.as NOM, iocluding: — - oo o - .

s Registration (including treasurér-designaﬁon) requirements. R. 1.
GEN. LAwS §§ 17-25-7.a (1992), 17-25-8.1 (2006), 17-25-10.a.3 (2006),
17-25-15 (20086). '

» Recordkeeping requirements. Id. §§ 17-25-7.a, 17-25-11.1 (2001).

s Extensive ﬁporting requirements. Id. §§ 17-25-7.a, 17-25-11 (2007).

s Limita on contributions received. Jd. § 17-25-10.1.a.1, and

« Contribution-source bang. Id. § 17-25.10.1.h.1; 2 T.5.C. §§ 441b.a,

441b.b.2 (2002) (national banks and national corporations), 441e (2002)

(foreign nationals).

28.  The weight of these burdens is such that the speech would simply not
be worth it for NOM. It does not wani to bear the burdens of being a political
committee.

29, ’ﬂxerefore, Plaintaff NOM seaks a declaratory judement that the
political-action committee definition, R. L GEN. Laws §17-25-3.10, is
unconstitutional as applied to NOM’Q gpeech and facially. NOM further asks that
the Court preliminarily and then later permanently enjoin its enforcement.

30.  This will allow NOM to do its speéch, and materially similar speech in

the future, without fear of becoming a PAC, and without fear of enforcement or

prosecution.

11
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2. Expenditure Bans
31.  Second, an expenditure includes any “thing of value” exceeding $100
“to or by any candidate, committee of a political party, or political action committas
or ballot question advocate” Id. §17-25-3.3, 7 (1992). Rhode Island bans
- ‘corporations’ afid- othet biisinsss antities fom thaking "éiﬁéﬁd.itﬂr"é's “t g fo¥any T
candidate, political action committee, or political party committee[]"20 Id, § 17-25-
10.1.h.1 (2006). Rhode Island law then saye only individuals,” PACs, party
committees, and authorized candidate committees may make expenditures. Id.
§ 17-25-10.1.j; see Rhode Island Affiliaie ACLU v. Begin, 431 F. Supp.2d 227, 240
(DRI 2006) (noting that given | Section 10.1j, the BSectiom 10.1.h ban is
“redundant”). Moreover, a person - :i.ncluﬂ.ing NOM, see R. 1. GEN. Laws § 17-25-3.9
(defining “person” to include corporations) — “not acting in concert with any other
person or group” may not spend its own money to “support or defeat” a candidate
when no one will reimburse the person. Id. § 17-25-10.b.
32, NOM reasonably fears its radio ads, television ads, direct mail, and
" Imternet postinge are expenditures that Rhode Island bans, because NOM (1) is a
corporation, (2) is neither an individual, a PAC, a party committee, nor an
authorized candidate committee, and (3) will do its speech by itself without

reimbursement.

20 See also VC Exh. 10 at 3 (Advisory Op. of Richard Thorton, Director of Campaign
Finance, Rhode Island Board of Elections (May 5, 2010)).

12
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33. Therefore, Plaintif NOM seeks a declaratory judgment that the °

corporate expenditure ban, R. 1. GEN. Laws § 17-25-10.1.L.1, the ban on
expenditures by persons other than individuals, PACs, party committees, or
authorized cé.ndidate committees, R. I. GEN. LAws § 17-25-10.1,j, and the ban on
expenditures by persons “not acting in concert with any other person or group”
when no one will repay the money, R. I. GEN. Laws § 17-25-10.b, are
uncongtitutional as applied to NOM's speech and facially. NOM further asks that
the Court preliminarily and then later permanently enjoin their enforcement.

34. This will allow NOM to do its speech, and materially similar speech in

- the future, without violating the bans, and without fear of enforcement or

prosecution.
3. Expenditure Definition and Reporting Requirements
386. Third, even if NOM may do expenditures as Rhode Island defines
them, NOM must still report them, becange NOM's total expenditures will exceed
$100 in a calendar year. Id. § 17-26-10.b. Further, NOM must send reports not
only to the Board but aleo to the campaign treasurexrs or deputy campaign

treagurers of the candidates or parties “on whose behalf” NOM made the

expenditures. Id. And NOM must report even the smallest expenditures as Rhode

Ieland defines them. In this senge, there is no reporting threshold. See id.
36. Even if NOM's speech did not sweep it into political-committee status,
NOM reasonably fears that if it does itz speech, it muet comply with these

requirements.

13
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37. Therefore, Plaintiff NOM seeks a declaratory judgment that the
expenditure definition, R. I. GEN. LAWS § 17-25-3.3, and the expenditure-reporting
requirements, R. I. GEN. Laws § 17-25-10b, are unconstitutional as applied to
NOM’s speech and facially. NOM further asks that the Court preliminarily and
then later permanently enjoin their enforcement.

+ 38. This will allow NOM to do its speech, and materiaﬂy similar speech in
the future, without having to comply with these expenditure-reporting
requirements, and without fear of enforcement or prosecution,

D. Future Speech

39. In materially similar situations in the ﬂtm, NOM intends to do
gpeech materially similar to all of its planned speech such that Rhode Island law
will apply to NOM as it does now.

40.  Plaintiff will plan its future speech as the need arises, keeping in mind
that it often cannot know well in advance of when it wants to speak, see’ WRTL I,
561 U.S. at 462-63, and that “timing is of the essence in politics. It is almost
impossible to predict the political future; a;md when an event occurs, it is often
necessary to have one’s voice heard.promptly, if it is to be congidered at g1l
Shuttlesworth v. City of Birmingham, 394 T.5. 147, 163 (1969) (Harlan, of,
CONCUrTing). |

41.  Despite Citizens United, Plaintif finds itself in the position of having
to consult campaign-finance lawyers or seek declaratory rulings “before discussing

the most salient political isgues of our day™ 130 S.Ct, at 389,
14
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II. Discussion

42, Counts 2 to 421 assert various provisions of Rhode Island law fail the
appropriate level of scrutiny. Counts 122 and 523 gegert law challenged in Counts 2
to 4 is unconstitutionally vague, and therefore overbroad, both as applied to speech
and facially. Count b then aegerts the law challenged in Counts 2 to 4 is facially
unconstitutional.

A, Justiciability

1. Standing
a. Constitutional Standing

43.  First, part of NOM's injury is the chill to speech caused by Defendants’
proepective enforcement of Rhode Igland law ox prosecution of NOM. The relief it
geeks will redress thie chill, thereby allowing NOM to do its speech without fear of
enforcement or prosecution. Therefore, NOM has standing to seek relief froﬁ the
chill. See New Hampshire Right to Life PAC v. Gard‘ner, 99 F.3d 8, 13-15 (st Cir.
1996) (“NHRL").

44. Second, NOM has standing in part because it will do ite gpeech and
comply with some of the law it challenges — ag opposed to being chilled and

therefore not doing its speech — while asking the Court fo declare the law

1 Infra Parts ILE-H.
22 Infra Part IL.D.

2 Infra Part ILI.
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uncongtitutional and enjoin its enforcement so compliance is no longer necessary.
See Davis v. FEC, 554 U.S. ., 128 8.Ct. 2759, 2769 (2008).
b. Prudential Standing |

45. Plaintiff has prudential standing, because its injuries arve in the “zone
of interegts” the challenged law regulates. FEC v. Akins, 524 U.S. 11, 20 (1998)
(“protected or regulated” (quoting National Credit Union Admin. v. First Nat. Bank
& Trust Co., 522 1.5, 479, 488 (1998))).

2. Ripeness
46. Pre-enforcement challenges are ripe when:

» They address laws chilling political speech, see Muangual v. Rotger-
Sabat, 317 F.3d 45, 60 (1st Cir. 2003), or

» A gpeaker iz already doing or will do its speech, and is already
complying or will comply with the challenged law but aske a court to
declare the law unconstitutional and enjoin its enforcement so
compliance ig no longer necessary. See Peachlum v. City of York, Pa.,

333 F.3d 429, 435 (3d Cir. 2003) (citing Presbytery of N.J. of Orthodox

Presbyterian Church v. Florio, 40 F.3d 1454, 1467 (3d Cir. 1994)).

47.  Therefore, Plaintiff's claims are ripe.-

B. Irreparable Harm

48. The “loss of First Amendment freedoms, for even minimal periods of
time, unquestionably constitutes irrePai-able injury.” Elrod v. Burng, 427 115, 347,
373 (1976). So unless Plaintiff receives the relief it requests, it will suffer

irreparable harm. There is no adequate remedy at law. See id.

16
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C. First Principles
1 The Limited Power of Government
49. Freedom of speech is the norm, not the exception. See, e.g., Citizens
“United . FEC, 558 US. ., ___, 130 5.Ct, 876, 911 (2010) (“more speech, 1ot .

less, is the governing rule™); Buckley v. Valeo, 424 U.8. 1, 14-15 (1976).

50. The framers established government with the consent of the governed,
see, e.g., U.S. CONST. preamble (1737) (“We the people of the United States™); R. L.
ConsT. preamble (*We, the people of the State of Hhode Island and Providence
Plantations, grateful to Almighty (God for the ¢ivil and religious liberty *_Nhich He
hath so long permitted us to enjoy, and looking to Him for a blessing upon our
endeavors to secure and to transmit the same”), and government has only those
powers that the governed surrendered to it in the first place.

2. The First and Fourteenth Amendments as Restrictions on
the Already Limited Power of Government

51. This power — including the “constitutional power of Congress to
regulate federal electione[,]” Buckley, 424 1.5, at 13 & n.16, and each state’s
parallel power over its own, though not other states’, elections, see, e.g., North
Caroling Right to Life, Ine. v. Leake, 525 F_3d 274, 281 (4th Cir. 2008) ("NCEL III")
(citing Buckley, 424 U.S. at 13); R. 1. CONST. art. I'V — iz further constrained by other

law, including the First and Fourteenth Amendments.

17
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a. Vagueness
52.  Under the Fourteenth Amendment, U8, CONST. amend. XIV (1868),
state law regulating political epeech must not be vague. See Ciiizens United, 130
8.Ct. at 889 (quoting Connally v. General Constr, Co., 269 U. 5. 385, 391 (19286)).

53. To avoird the problems vagueness causes, law repulating political

" gpeech muet also be dimple and concise. See id.

b. . Overbreadth - ) e

54. The abgence of vagueness, however, does not make law regulating
political speech constitutional. See WRTL II, 551 U.8, at 479 (quoting FEC v,
Massachusetts Citizens for Life, Inc., 479 U.5. 238, 263 (1986) (“MCFL™)).

55. Even non-vague law regulating political spesch must comply with the
Firet Amendment, which provi'des that

Congress shall make no law respecting an establishment of religion, or

prohibiting the free exercise thereof; or abridging the freedom of

speech, or of the press; or the right of the people peaceably to asgemble,

and to petition the Government for a redress of griavances.
U.5. CoNST. amend. I (1791). The First Amendment guards aéainst overbreadth,
ﬁuckley, 424 U.8. at 80 (“impermissibly broad™),2¢ and applies to the states through
the Fourteenth Amendment, regardless of whether it is through the Due Process
Clause, Gitlow v. New York, 268 U.8. 652, 666 (1925) (freedom of speech and

freedom of the press), or the Privileges and Immunitiee Clause. Cf. McDonald v.

2 One should not confuse this overbreadth with the substantial overbreadth courts
address in assessing facial unconstitutionality. Infra Part ILI1.
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City of Chicago, 561 U.S. . . 130 3.Ct. 3020, 3059, 3062-63 (2010) (Thomas,.

J., coneurring in part and eoncurring in the judgment).

56. The government’s power to regulai;e elections 1s an exception to the
norm of freedom of speech. See Citizens Against Rent Conirol v. City of Berkeley,
454 U.5. 290, 296-97 (1981). The power to regulate elections is also self-limiting. To
ensure law is not “impermissibly broad,” Buckley establishes that goverhﬁlent may,
subject to further inquiry,?® have the power to regulate donations received and
spending for political speech only when they are “unaﬁbiguOush related to the
campaign of a particular ... candidate” in the jurisdiction in question, 424 U.S. at

| 80, c;r “unambiguously campaign related” for short. Id. at 81. This principle helps
ensure government regulates only speech that government has th;a “power to
regulate” NCRL III, 526 F.3d at 282, i.e, speech that _ government has g
constitutional interest in regulating. See id. at 281 (citing Buckley, 424 U.S. at 80).
This principle is part of the larger principle that law regulating political speech
mugt not be overbrond, see Buckley, 424 U.8. at 80 (“impermissibly broad”), and
thus overlaps with constitutional scrutiny.

3. Determining the Meaning of Political Speech and
whether Government may Regulate it

57. WATL IT algo reaffirms that in determining the meaning of political
speech and whether government may regulate it, one looks to the gubstance of the

speech itself. 551 U.3. at 469 (citing Buckley, 424 U.S. at 43-44). WRTL II all but

2 E.g., infra Parts ILF, G.
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forecloses considering context to determine the mesning of political speecﬂ and,
whether government may regulate it. See id. at 467-73.
| Count 1: Vagueness
D, Vagueness
1. Rhode Island Law is Vague, and therefore Overbroad

58. Rhode Island’s vague law does not “provide the kind of notice that will
enable ordinary people to understand what conduct it” regulates; furthermore, “t
may authorize and even encourage arbitrary and d:iscﬁm.inator& enforeement.” City
of Chicago v. Morales, 527 U.S. 41, 56 (1999) (citing Kolender v. Lawson, 461 U.S.
352, 357 (1983)).

2. Why Rhode Island Law is5 Vague, and therefore
Overbroad

59. Rhode Island uses the phrase “advocating the election or defeat of”
candidates in its PAC definition. It also uses the phrases “support or defeat” and
“on whose behalf” in an expenditure ban and an expenditure-reporting requirement,
respectively.2s | |

60. This language is unconstitutionally vague, and therefore overbroad,

and is unconstitutional ag applied to NOM’s gpeech and facially.27

2 VG 11 22, 31, 35.
27 Part I1.] addresses facial unconstitutionality, including vagueness.
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E. Overbreadth: In General
‘ 61. In =ddition, Rhode Island law is unconstitutional as applied to NOM's
i speech facially.2s
| 62. Rhode Igland law fails the appropriate level of ecrutiny.
Count 2: The Political Action Committee Definition
F. Overbreadth: The Political Action Committee Definition

Y DUy Rty PR gt

~-63. 'Pl.é.ilntiﬁ' re-alleges the preceding paragraphs. - -

| 64. If the Court does not enter declaratory judgment that Rhode Island’e
PAC definition does not apply to NOM, then NOM challenges the definition.2¢
| 1L Strict Scrutiny
65.  Plaintiff re-alleges the preceding paragraphs.
66. Strict scrutiny applies to govefnment regulation of organizations és
\ political commi.tteea. See Austin v. Michigan Chamber of Commerce, 494 U5, 652,
_ 658 (1990) (holding that a state requirement that an organization form a segregated
fund “must be justified by a compelling state interest™), overruled on other grounds,
Citizens United v. FEC, 558 U8, , . 130 5.Ct. 876, 896-914 (2010); Colorado
Right to Life Comm., Ine. v. Coffman, 498 F.3d 1137, 1146 (10th Cir. 2007) (“CRLC; ")
(applying strict scrutiny to a state requirement that organizations themselves be

political committees); North Caroline Right to Life, Inc. v. Leake, 525 F.3d 274, 290

2% Parts ILE-H address as-applied challenges, and Part ILI addresses facial
unconstitutionality, inc_ludjng overbreadth.

2VC 19 22-25.
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(ath Cir. 2008) (“NCRL IIF") (addressing “narrower means” than a state
requirement that organizations themselves be political committees); ¢f. Citizens
United, 130 S.Ct. at 897-98 (holding that strict serutiny applies to a ban on speech
and noting the burdens of forming a political committee to do the same speech);
FEC v. Massachusetts Citizens for Life, Inc., 479 U.S, 238, 252 (1986) ("MCFL")
(considering whether a ban on independent ezpenditures “1s justified by a

compelling state interest” and noting the burdens of forming a separate segregated

.. fund tD do the San.]_e.speech)_ . . e e—— e e =

67. Buckley v. Valeo establishes that govermment may regulate an
organization as a political committee only if (1) it is “under the control of a
candidate” or candidates or (2) “the major purpose” of the organization is “the
nomination or election of a candidate” or candidates in the jurisdiction. See 424
U.5. 1, 79 (1976).

68. These two tests nddress whether a definition through which
government imposes political-committee burdens is constitutional. Unity08 v. FEC,
596 F.3d 861, 867 (D.C. Cir. 2010) (quoting FEC v. Machinists Non-Partisan
Political League, 655 F.2d 380, 392, 395-96 (D.C. Cir.), cert. denied, 454 U.S. 897
(1981)); NCRL III, 525 F.5d at 288-89; CRLC, 498 F.3d at 1139, 1154-35;

Brownsburg Area Patrons Affecting Change v. Baldwin, 137 F.3d 503, 5056 n.5 (7th

© Cir. 1998).
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69,  Determining whether an organization is "under the contrel of a
candidate” or candidates for state or local office in Rhode Island iz etraightforward,
and NOM is under no such control.2¢ |

70.  Determining whether an organization passes the major-purpose test is
also etraightforward. |

71.  NOM does not have the major purpose of nominating or electing a
candidate or candidates for state or local office in Rhode Island: (1) It has not
indicated this in its organizational documents or in its public statemente, and (2) it
doee not spend the majority of its money on contributions to, or independent

i expenditures for, guch candidates.2!
2. Applying Stricf Scrutiny

72. Rhode Izland lacks a compelling interest in reglﬂati.ng organizations
such as NOM as political committees, because they are neither under the control of,
nor do they have the major purpose of nominating or electing, candidates for state
or locél office in Rhode Island, In the alternative, Rhode Island’s PAC definition is
not narrowly tailored, because it lets Rhode Island regulate organizations such as

NOM ag political committees when they are neither under the control of, nor have

8 Although it is not matertal, NOM is not under the control of any candidate or
candidates.

1 Although it ie not material, NOM doeg not have the major purpose of nominating
or electing any candidate or candidates. It has not indicated this in its -
organizational documents or in its public statements. Nor does it spend the
majority of its money on contributions to, or independent expenditures for, any
candidate or candidates.
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the major purpose of nominating or electing, candidates for state or local office in
Rhode Island. See NCRL III, 525 F.3d at 290 (calling a political-committee
definition “vague” and addressing “narrower means” when the_ definition regulated
as political committees organizations that passed neither the “under the control of a
candidate” test nor the major-purpose test); CRLC, 498 F.3d at 1146 (holding that
gtriet scrutiny applies and then addressing the tests).

73. Therefore, Rhode Island’s PAC definition?? is. unconstitutional as
applied to NOM's speech.

74.  If Rhode Island wanted to regulate, for exarple, spending for political
gpeech by persons it may not regulate as political committees under Buckley, 424
U.S. at 74-79, then it could use less-restrictive means.

Count 3: Expenditure Bans

G. Expenditure Bans

1. Striet Scrutiny

75.  Plaintiff re-alleges the preceding paragraphs.

76. Strict scrutiny applies to bans on independent gpending for political
speech. See Citizens United, 130 5.Ct. at 898 (quoting WHTL, 551 1J.5. at 464).

2, Applying Strict Scrutiny
77.  Rhode Island’s expenditure bans® are unconstitutional as applied to

NOM's speech. See id. at §96-914.

32 Supra Part 1.C.1.
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Count 4: Expenditure Definition and Reporting Requirements

H. Overbreadth: Expenditure Definition and
Reporting Requirements

1. Exacting Scrutiny

78.  Plaintiff re-alleges the preceding paragraphs.

79. Exacting scrutiny applies to disclosure requirements, both for
organmizations government may regulate as political committees under Buckley, 424
U.S. at 74-79, see Davie v. FEC, 554 U.S. ___, __ , 128 8.Ct. 2759, 2775 (2008)

* (quoting Buckley, 424 1.8, at 64), and for those it may not. See Citizens United, 130
5.Ct. at 914 (quoting Buckley, 424 U.S. at 64, 66).

80. Fullfledged political-committee disclosure requirements apply only if
the jurisdiction’s regulation of organizations as political committees — i.e., only if the
definition through which the jurisdiction imposges political-committee burdens® — is
constitutional in the first place. So when the definition is unconstitutional — as
Rhode Island’s 1835 — the requirements are unnecessary to consider.

2. Spending for Political Speech
81. ‘When it comes to persons Rhode Island may not regulate as political

committees under Buckley, 424 11.8, at 74-79, the only spending for political épeech

88 Sypra Part 1.C.2.
HVC 27
3 Supra Part ILF.
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that Supreme Court precedent has established Rhode Island has a sufficiently
important interest in regulating is:

» Express advocacy, id. at 39-51, 74-81, as defined in Buckley, id. at 44 &
n.52, 80, vis-d-vis state or local officé in Rhode Island, and

« Regulable speech “about a candidate shortly before an election”
Citizens United, 130 5.Ct. at_915; Electioneering communications as
defined in the Federal Election Campaign Act, 2 U.S.C. § 431 et seq.
(“FECA™, Citizens United, 130 5.Ct. at 914-16, having a clearly
identified candidate for state or local office in Rhode Island.

See, e.g., NCRL III, 525 F.3d at 281-82.
3. Goveroment’s Interest in Disclosure
82. The “constitutional power of Congress to regulate federal elections[,]”
Buckley, 424 U.S. at 13 & n.16, and each state’s parallel powex over its own, though
pot other states’, elections, see, e.g., NCRL III, 525 F.3d at 281, cannot include
power to gather “information” or “data” for information’s or data’s sake.
4. Applying Exacting Scrutiny
o __.83_  Rhode Island’s expenditure definition and expenditure-reporting
requirements® reach beyond spending for pc;]itical gpeech that courts allow
government to regulate. That is, Rhode Island reaches beyond what it has a
sufficiently imimrtant interest in regulating.
84. TRhode Island law reaches beyond spending-for-political-speech

boundaries. That is, it reaches beyond express advocacy as defined in Buckley, 424

U.S. at 44 n.52, 80, and beyond what the Supreme Court has held may be regulable

3 Suprg Part 1.C.3.
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speech “about a candidate shortly before an election” Citizens United, iSO 5.Ct at
915. This occurs through the expenditure definition and the expenditure-reporting
requirements,

85. Because Rhode Island reaches beyond what it has a eufficiently

important interest in regulating, its law fails exacting scrutiny and is

Whconstitutional as appﬁed to NOM's non-Broadcast speech, and — as to this gpeech

— 1t is unnecessary to consider whether any factors such as those Cizizens United

mentions, 130 5.Ct. at 915-16, mean there is no “substantial relation” between the

disclogure requirements and a “sufficiently impoxtant’ government(] interest.” Id.

at 914 {(quoting Bz..f.ckley, 424 1J.5. at 64, 66).

86. For thesec reasons, the expenditure definition and the expenditure-
reporfing requirermnents are uneonstitutional as applied to NOM's speech.

87. Rhode Island law is unconstitutional as applied to NOM's Broadcast
and ron-Broadcast speech for additional reasons, See Citizens for Responsible Gou't
State PAC v. Davidson, 236 F.3d 1174, 1198 (10th Cir. 2000) (striking down a
requirement to provide copies to candidates); Canyon Ferry Road Baptist Church of
East Helena, Ine. v. Unsworth, 556 F.3d 1021, 1033 (9th Cir, 2009) (referring pre-
Citizens United to tailoring); id. at 1036 (Noonan, J., concurring).

Count §: Vagueness and Overbreadth:
Facial Unconstitutionality

I Facially Unconstitutional
88. = Plaintiff re-alleges the preceding paragraphs.
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89. A state law is facially unconstitutional under the First Amendment,
Washington State Grange v. Washington State Republican Party, 652 U.5. 442, 449
n.6 (2008) (citing New York v. Ferber, 458 U.5. 747, 769-71 (1982)), and a state law
burdening free gpeech is facially unconmstitutional for vagueness under the
Fourteenth Amendment, see United States v. Salerno, 481 U.5. 739, 746 (1987)
(citing Schall v. Martin, 467 U.S. 253, 269 n.18 (1984)); Kolender v. Lawson, 461
U.S. 352, 358 & n.8 (1983)), followed in City of Chicago v. Morales, 527 1].5. 41, 60
(1999), when it reaches “a substantial amount of protected speech ... not only in an
absolute sense, but also relative to the [law’s] plainly legitimate sweep.” United
States v. Williams, 553 U.S. 285, 292-93 (2008) (citing Board of Tre. of State Univ. of
N. Y. v. Fox, 492 U.S. 469, 485 (1989); Broadrick v. Oklahoma, 413 U.S. 601, 615
(1973)).

90. Whether the challenge is basec& on the First Amendment, Fourteenth
Amendment, or bath, all of the law that is unconstitutional ae applied to Plaintiff's
speech is also facially unconstitutional.

J. Narrowing Glosses, Certification, and Severability

91, Unlike in Buckley v. Valeo, 424 US. 1, 44 & n.52, 80 (1976), no
narrowing gloss saves the unconstitutional law in this action. Nor is certifying a
question appropriate where, as here, the state law is not fairly susceptible.
Furthermore, sevexing the unconstitutional language from the remaining language

— which iz a question of state law — is not an option in this action.
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III. Prayers for Relief

92.  Plaintiff NOM secks a declaratory judgment that it is not a political-
action committee under R. I. GeN. Laws § 17-25-3.10. NOM further aske that the
Court preliminarily and then later permanently enjoin its enforcement.27

93. In the alternative to the previous paragraph, Plaintiff NOM seeks a
declaratory judgment that the political-action committee definition, R. 1. GEN. Laws
§ 17-25-3.10, is unconstitutional as applied to NOM's speech and facially. NOM
further asks that the Court preliminarily and then later permanently enjoin its
enforcement.38

94, Plaintiff NOM seeks a declaratory judgment that the corporate
expenditure ban, R. I. GEN. Laws § 17-26-10.1.h.1, the ban on expenditures by
persons other than individuals, PACs, party committees, or authorized candidate
committees, R. L. GEﬁ. Laws § 17-25-10.1.j, and the ban on expenditures by persons
“not acting in concert with any other person or group” when no one will repay the
money, R. I. GEN. Laws § 17-25-10.b, are unconstitutional as applied to NOM's
speech and facially, NOM further asks that the Court prelimina_r‘];ly and then later

permanently enjoin their enforcement.®?

VC T 23,
8VC 1 29,
39V v 33.
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95, Plaintiff NOM seeks a declaratory judgment that the expenditure
“definition, R.T. GEN. LAWS § 17:25-3.9; and thé expenditure iepopting Fequivemients, " = 7"
R. I GEN. LAWS § 17-25-10.b, are unconstitutional as applied to NOM’s gpeech and
facially. NOM further asks that the Court preliminarily and then later
permanently enjoin their enforcement.4?

96. Any narrowing gloss would be incorrect as a matter of law. If the
Court nevertheless held that a narrowing gloss were possible, Plaintiff NOM prays
for the following relief:

o A declaratory judgment limiting Rhode Island's polifical-action-

committee definition, R. I. GEN. Laws § 17-25-3.10, and by extension

the burdens Rhode Island imposes on PACs, to organizations that are

under the control of, or have the major purpose of nominating or

electing, a candidate or candidates for state or loeal office in Rhode
Island,4! and

wyC 1y 37.

al Tn the alternative, Plaintiff NOM prays that the Court Limit the definition and
burdens to organizations that are under the control of, or have the major purpose of
nominating or electing, any candidate or candidates.

Plaintiff NOM submits this alternative would also be incorrect, because, for
example, it would allow Rhode Island to regulate as Rhode Island political
committees those organizations that are under the control of, or have the major
purpose of nominating or electing, candidates for federal office or candidates for
state or local office in another state. This can easily turn against Rhode Island and
allow these non-Rhode Island jurisdictions to regulate organizations that really do
pass the “under the control of a candidate” or major-purpose test in Rhode Island.

Moreover, under this approach, a jurisdiction could impose political-committee
burdens on organizations whose activity is minimal — or even zero — in the
juriadiction.
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o A declaratory judgment lmiting Rhode Island's expenditure
definition, R. I. GEN. Laws § 17-25-3.3, and expenditure-reporting
requirements, R. I. GEN, Laws § 17-25-10.b, to (a) expreass advocacy as
defined in Buckley vis-d-vis state or local office in Rhode Island or (b)
electioneering communications #s defined in FECA having a clearly
identified candidate for state or local office in Rhode Island.42

97.  Plaintif further seeks costs and attorneys’ fees under 42 U.S.C. § 1958
(2000) and any other applicable statute or authority, and further seeks other relief

this Court in its discretion deems jﬁst and appropriate.

M/LY Respectfully submitted,

Stephen A. Tzzi James Bopp, Jr., Ind. No. 2838-84
Rhode Tsland No. E:ﬁ[? Randy EIf New York No. 2863553
MoSEs & AFONSO, ; Jeffrev Gallant, Va. No. 46876
160 Westminster Street, SBuite 400 JAMES MADISON CENTER FOR FREE SPEECH
Providence, R. 1. 02903 1 South Sixth Street
Telephone (401) 453-3600 Terre Haute, Ind. 47807
Facsimile (401) 453-3699 " Telephone (812) 232-2434
Slzzi@MosegAfonso.com Facgimile (812) 235-3685
Local Counsel for Plaintiff ) bebi@BoppLaw.com

Lead Counsel for Plaintiff

September 14, 2010

12 In the alternative, Plaintiff NOM prays that the Court limit the definition and
corresponding requirements to (a) express advocacy ae defined in Buckley vis-d-vis
any office or (b) electioneering communications as defined in FECA having any
clearly identified candidate.
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Verification by
National Organization for Marriage, Inc.
I, Brian Brown, declare as follows:
I am the executive director of the National Organization for Marriage, Inc.
I have personal knowledge of the organization’s activities, including those set
out in this complaint, and if called upon, I would competently testify as to them.
I verify u_nder penalty of perjury under the laws of the United States of

America that the factual statements in this complaint concerning the organization

S~

National Qrganization for Marriage
By Brian Brown
Executive Divector

are true.

September 14, 2010
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The Assembly
Stute of Nefo 1@511:
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Premdmg

RECORD OF PROCEEDINGS
WEDNESDAY, MARCH 23, 1983 - ' 115 P.M.

THE CLERK-' Ladies and gentlemen, the
Speaker of the Assewbly. ‘

YHE GPEAEER: The House will come to
order.

RABBI SAMUEL M. BUITMAN: Mr. GSpeaker;
wembers of the Assembly; honored guests; ladiea and
gentlemen: '

_ _ Firstly, I would Llike to thank this
Legielative Body for passiaﬁ a resolution deaignating
the period of March 25th, corvesponding to Nisam 11, to
June l4th, aorraspandipg "td Tamuz 3, & New York
Stéte's "82 Days of Education, 1In honor of the

Lubavitcehar Rebba's Birthday, and his EHtering'infn hisa
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The bill is passed.
Page 5, Calendar No. 123, the Clerk will
read,
MR., WALSH: Mr. Speakexr, would you
please xecommit Bill No. 2993, Calendax No, 1297
ACTING SPEAKER GRABER: Calendar No. 129
is recommitted. ‘ |
' MR. WALSH: Mr. Goldstein is im a
commlttes meeting. We would like to go to Calendar No.
134 now.
- . ACTING SPEAKER GRABER: Calendar No,
134, the Glerk will read.
THE CLERK: Bill No. $ 420, Calendar No.
134, Calandra (Lipschutz, Koppell~-466). - Au act to
amend the Election La&, in Telation to fegulating
political committees which promntel.the succegs or
defeat of.wballnt_ proposals submitted to vote at a
_.public alectiom.
ACTING SPEAKER GRABER: Mr., Nadler.
MR. WADLER, Explauétiun please,
ACTING SPEAKER GRABER: Explanation
asked for, Mrs. Lipschutz. o
MRS. LIPSCHUTZ: Tﬁanﬁ you, Mr, Speaker.
Thie partieular legislation will



.NYS Aasembly - 74 - March 23, 1983

accomplish a full resteratiom of financial_reporting by

majox political action committees and organizations who

work to pass or defeat political questions submitted to
the wvoters on Election Day-. Thi; woulqd inelude bond
issues, State conetitutiqnal améndments and referanda,.

- New York State had such a requirement
priotr ta 1978. - Aad, I might remind my colleagues, Mr.
Speaker, that thece requiremmpts are very much in
effect and law when it comes fto pelitieal candidates
and I feel that the people of thiz State have a right
to know, as weii, how thelr wotes are manipulgfgd, pro
oT con on an issue, as well as on a candidare.

ME. NADLER: Mr. Speaker, will Mrs.
Lipachutz'yield for a series of questiahs?

MRE. LIPSCHUTZ: I_Will.

ACTING SPEAKER GRABER: The wember
yields,

MR. NADLER; Gerdi, can you concede the
possibility that 2 xeporting statute umight be over
broad, su as to iﬂ?ﬂde' the rights of oprivacy of

individual eitirzens?

MRS. LIPSCHUTZ: I believe, Jerry, ‘that

the very reasom that the original statute concerning

thie was overruled or turned downm by the court, that
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is, the problem WE.S that it was over broad., But, at

the sqme..time the court at thét t:.me. ‘requested and

recommended, for the prqtectiom of the ¢d.tizens, that a

"lawr shouldn't be brought about within a narrow confine.

We believe this particular bill s.'ns_wers the court's
recommendation. . _

MR. NADLER: Gerdi, wou believe this
bill is not over broad-. Do you know why the Citizens'

Un:i.w:rn, which hae been in the. forefront of 'prnmot:;.ng

ballet d:.sc:lnsure--

ACTING. SFEAKER GRABER May we get soﬁta

order in the Chamber plaasel
_ MR. NADLER: .Can you tell me why the

Citizens' Union, which has been in the forefront of |
advecating disclosure of spend:ing ‘and contriburions for
polit:.cal and other campalgns, opposes your blll as
being over broad?

MRS. LIPSCHUTZ: I really don't know,
Jerry.
' MR. NADLER: Heve you read the memo?

MRS. LIPSCHUTZ: I have read the memo, I
_don't uﬁderstand an orgénizatiun as liberal and as
protective of citizens' right, as the - Citizens' Civil

Liberty Union 1s, why they are objecting to it, when
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organizations 1ike Common Cause and the League of Women

VYoters are very much in favor of it.

questions that maybe will elucidate why Citizens' Uniom

thinks it i1s over bi"'oad.an_d why I thimk it is over

broad,

Under vyour bill.'any organlization which
speu&a 85,000 to dnfluence a referendﬂm, which buysla
newspaper ad must report its expanditﬁres, correchk?

' ' uRS. LIPSCHUTZ: Elther §5,000 or 50
parcent of their. total budget on & particular ballot
Lesua, | |

MR. NADLER: Okay . So, if an
organization spends ovef 50 percent of its budget on
the ballot issﬁe, . it has got ta rTeport irts
expenditures, and it has -got to répgrt ita .
contributors? .

MRS, LIPSCHUTZ: Would you suffer an
interruptinn? T am informed by counsal that
expenditures must be reported at anytime.

MR. WNADLER: . Fine, but certainly an
organization that spends over 50 percent of its budget
mist report both expenditures and contributions,.

carrect?

MR NADLER: Well,.let -me-raskeyou afew e o
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MRS. LIPSCHUTZ: It it the receipts of
the amounts that are--

' MR. NADLER: Correct.

MRS . LIPSCHﬁTZ: Yes .

ME. NADLER: bThank you. . An organization
that spends $5,000, which is less than 50 percent of
ite ‘budget, must aleo report its eipenditures and the
contributors to it,-ia Ehat corract?

| MRS, LIPSCHUTZ: Goxrect. -

MR. MADLER: Okay. Now, let me ask you
the following hypothetical. 1f an orgamization iz zet
uﬁ or is established, not for the specific purpésa of
influencing a referemdum, tha New York State Tenant
Agzocigtion--let me change thalat"., the Rockaway Tenant
"Association-~- _

MRS. LIPSCHUTZ: We have about 20 of
those, :

_ MR. HADﬁER: Fine, the United League of
Rockaway Tenants' Assoclation, which spend altogather--

MRS. LIPSCHUTZ: Jerry, I would prefer
if you repressnt your own qonStituency and not mine,

MR, NADLER: The United Leggue of Wegf
Brocklyn Tenant Assuciafiﬁn, which epends $100,Uub a

year or $200,000 2 year and it a general purpose .
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organization to represent tenants. And, an j_ndividuall
contributes, in January, $100 to that aaaoéiation. In

March, rhe Governor recommends & treferemndum. In May,

the Legislature passes it. In Detober, the

organization takes out a $5,DD_U newllspaper ad to support
or oppose the referendum. Suddenly, ths person who

coﬁtributed $100 with an expectatiom of privacy,

bacause he wasn't contributing for this- r.efereﬁdﬁm,

suddenly, his contwibution to that organization is now
public knowledge, is that correct?

MRS, LIPSCHUTZ: Yes. _

_ MR. HNADLER: Can_ you conceive, Gerdi,
that people may want to contribute $100 or more to
various public-spirited organizations with no
expectation that that organization is going te take a
position on a referepdum that they may not know 1is
going to accur and fb.at they Eavlfe a wight to expeclt
privacy, which your blll now wviolatea? -

MRS. LIPSCHUTZ: I dimegine - there are
such possibilities, but I have always functioned with a
belief, and I have always acted with a strong
conviction that '.i.-f T have certain convictiona, T should
have the stremgth and courage of those convictions,

ME. NADLER: Yes, but Gevdi, vyour
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convictions may have nothing to do with the referendum
that your contribution is now reported about, Eecaﬁse
j}ou made the qontf.i.bution in Janvary and nobody knew
about the referendum until later, also cofrect, aes a
possibility under your bill.

MBS. LIPSCHUTZ: I would say it is a
possibility, but I think that is rather farfetchad,
Je;ry. _

MR. NADLER: It is rathay farfetched.
Aren't there many orgamizations that people make small
contributions to, which = are  multi-purpose
organizations, whieh, if they then get invelved and
take an ad out ip the New York Times, that costs mﬂre.
than %5,000, everxybody ﬁho made & small contribution ro
that organization would have to be reported, ig that
not correct under youf bill? l

MRS. LIPSCHUTZ: It ie coxyact, hows?er,
nét many organizatlong spend $5,000 or more on a
multi-faceted isasue,

MR. NADLER: Not necessarily
multi-faceted,  You can easily spend $5.000 on a
referendum.

I will ask you a different quéstion. I

can understand the public's demand--
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MRS._#IPSQHUTZ= Mr. Spédkef. I am sorry
to interrupt, but may I have some quigt? I can hardly
hear Mr. Nadler.

ACTING SPEAKER GRABER: Will the House
come to ordex?

Mr. Nadler. ‘ _

MR. NADLER: Thenk yeu, Mr. Speaker.

Gerdi, I can understand why 1t dis-
important that if General Motors 1ls contiributing a lot
of wmoney _tu'_upposa a referendum or support it, the
publie interest in that being disalnsed..- 1 can

undérstand why it is important . to discloze &

_écntribution mzde for the gpecific purpose of

influenecing a referendum. I capnot understand, and
perhaps you could explain why it is in the public
interest that somecne who contributes a small am&unt of
money, expecting that that will be private, to ;
general purpose organization ~which later elects to
paﬁticipate in a referendum campaign, why ie it in the
public interéat that that peréon's name ba Engwn as a
cnutrii:utﬂr to this organization?

| MRS. LIPSCHUTZ: ‘I would be glad to
explain, Jerry, and if I may, 1 am quoting from a-

transcript taken from a debate on this floor on Monday,
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May 17, 1982, tha exact time was 12:55 p.m., "Mr.

'Speaker, thie bill.presents 2 confliet, sowmewhat, of

twe principles which are both important, i my view, of

the requirement of disclesure to the publie of campaign

-

contributions that are jmportant ln referenda, and the

other is the Civil Liberties' view that contributions .

for an unpopular ox popular ecause should not be
reported lest there should be a chilling effect. |

"The courts threw out the earlier
reporting até.tue.ﬂ,_ and I cthink this 'Eill _attempts,
Ihmofar_ as poesible, to protect the civil 1I1iberties
agpects by‘ excluding winimal campalgn contrlbutions, or
dampaign contributions of organizations the use of
which is inferemtial or uged for the'._ refaréndum.

"I think on any refarendum on the
ballot, on any. issue, it is overwhelwingly important to
know what organizations are politically active, what
committees are buying TV time or financing the radio
gpots, So, T commend M:rs.l Lipschutz for doing z;‘ good
job in balancing the constitutional aspects that are
involv:ed. and I cast my vote in the affirmative." That
was your own. explapation, Mr. Nadler. _

MR, NADﬁER:" L am awaxe of that, and I

think it is very well spoken, but mistaken on the
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facts, because your blll, contrary to my statement lastc
vear, when I, obviously, hastily read iz, doeé not
eﬁclude smﬁll contributions by individuals.

It 1la important, Gerdi, éhat.wE know who
is paying for the TV time and the large contributions
and three-quarters of the bill is excellent. 1f your
billISaid that where-a committee is spending more than |
So_ﬁerceﬁt of its'mamey; so it is a pact'set up to
influence this- raferendum, then i1t must report its
expenditures and all 1ite contributors, That'is fine,
and if your bill then went on o say-- |

MRS. LIPSCHUTZ: Are you asking me a
quéstiom oxr making 4 statement, which?

MR. WADLER: I will be finishing this
with a question.

WBS. LIPSCHUTZ: So, you are asking me
to yield? | |

_ " MR, NADLER:; I did ask you to yield for
a aeries-of questicﬁs. -

MRS. LIPSCHUTZ: That was back a while
.Bgﬂ. .

ACTING SPEARER E. SULLIVAN:, Are you
asking Mrs. Lipschutz to yield to a question?

. MR. NADLER: I asked her to yield to a
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series. . _

ACTING SPEAKER E. SULLIVAN: Do you
yield, Mrs. Lipschutz?

‘MRS, LIPSCHUTZ: Yes, of course,

ACTING SPEAKER E. SULLIVAW: Mr. Nadler,
the 1ady.yielda.

MR. NADLER: And, if the bill then went
ol to say that apn orgamlzatlon that contributes $5,000
or more for the purpode of influenéing a referendum
campaign, %te comtributions and expenditures must be
reported, I understand the necessity for. that, toe, but
to then go om and say, as your bill does, that a $5,000
contribution by a general purpose organization triggers
the necessity for swall contributors, for it to be -
reported, I think that viniatas privacy. .

Hexe is the gquestion, why, |Mrs,
Lipschutz, should someone who nn:_mtlrihutea %100 to a
ganeral purpose organization, with no knowledge that
this organization dis later goiﬁg to - suppeort a
referendum, and whaﬁ. this organization spends, say,
otie-hundredth of its resources promoting ‘the
refarendum, and Iits $5,0b0 contribution is reporzted,
why 1is it in the -publir: interest to wviolate thar

individual's privacy right and report his @ $100
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cnntribution? Why is that necessary?

MRS. LIPSCHUTZ: Jerry, I don't know
whether it is necessary or not, but all X know is--

MR, NADLER: Your bill does {t.

MRS. LIPSCHUTZ: All of us, at one point
oxr another, maeke contributions to political candidates
without knowing whether they wlll be elected or not,
without knowing what the outecome will be, and I think
when it cemes to the point of motivating and
manipulating a vote on & ballot issue, no mgtter what
it ise, T thipk the people of this State have & right te
knnﬁ who is attempting to either win or Hen& them that
vote. '

MR. NADLER: Gerdi, I have unél mor e
question. The people of the State have a right teo know
who is attempfing to influence the vote, and the'firét
three paris of your bill do that, but =omeons who.g&ve
a $100 contribution to algeﬁeral_purpuae orgéniza;iun
which laﬁer got involved in a ‘referendum, is that
person attempting to iInfluence the wvote on a
raferendum, which at the time, ha made the
contribution, he may have had mo idea would be om the
ballet?

| MRS. LIPSCHUTZ: Well, I think the onus
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of that rasponsibility remains with the donor.

MR. NADIER; Mr. Speaker, om the bill,

ACTING SPEARKER E. SULLIVAN: Your time
is- up. There are mo othar speakers. Do you wank ynl:xur
gecond 15 minutes? |

MRS. LIPSCHUTZ: May T resarve my
closing statement, please? -

ACTING GSPEAEKER FE. SULLIVAN: Yes, Mrs.
Lipechutz. ‘ '

MR, NADLER: This bill is a commendable

attempt to meat a real problem, which, unfortumately,

~and by the admlssion of the sponsor, both privately and

now on the floor, has a provislon in it thet rendexs
it, 4in wmy opinien, a \-:]angeraua violation of civil
libﬂertie‘s and a dangevous vielation of the right of
privacy.

Imagine an ‘individual who contributes

" $100 to Planned Parenthood._for the promotion of the

general purpese of that organizatiomn, or rco the

National Rifle Agsoeciation, for the promotion of the

general . purposes of that oxganization. Months later, a

referendum appears on the ballot and Planned Parenthood
takes out a 5,000 ad and the WRA takes out a 85,000 ad

in the newspaper to oppose or support a referendum,
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Suddenly, that individual'e $100 contribution, given in
total ignorance of' the fact that a refcrendum would
exist, not made with any intention to influence a

referandum, because of the action of the orgemization

over which the individual has no qnntrnl,_the decigion

of that organization ¢to support or oppose that
referendum, suddenly, i1t is now publie Enowledge that
Joe Blow gave $100 to Flanned Parenthood or to the
National Rifls Assnciatinn. Wow, 1f Joe Blow, who gave
the 5100 to th_e WRA happens to ba =z meﬁ:ber uf’ this
House from the west side of Manhattan and that might be
embarrassing. That might inhibit his willingness to
éive to the NRA. | |

If thg_ contributor te Planned Parenthood
héppened to be'a. membaxr, for example, of a teligious
order which ffowned on nrganiz_ationé like Planned
Parenthood, but he ox gha wished to do that
nonethelagss, that would be ambarraasiné publiely and
for no wvalid public purposa.

It is an dinvasion of privacy for mno
valid public purpose, and I would submit wunder a
guccession of HNew York  Supreme Court orders,
unconstitutional. There is no valid publie purpose to-

lay bare the contributicons, the swall contributions of
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individuals to generai purpnaé organizations in totél
digregard of the faect that there may ox may not be a
refarendum later. _ -

Tha publie interest 'doms require that an

organization that is going to, that 18 get up to
aui:pﬂrt or oapposa a referendum or that sbends most of
”itﬂ"mnqu"QGing'sn; that it raﬁnfﬁJﬁﬁéfé:it géts ite
contributlons, Dbecause 1f vyou contribute to the
committee against the zeferendum, you know what you are
doing, to civil liberties problem. |

- The publiec interest requires that those
who contribute to such a coumittee be reported; so if
General Motors contributes $2 million to the Commlttee
for Good Govafnmqnt to oppose the referendum, thet will
he.knawn, no problem. .
| The public interest requires that
anybody who epends mora than §5,000 to promoté ar
oppose the vweferendum, that that expenditure be
reported, neo.problem. -

But, those three requirements take care
of the entire . walid public purpvse dIn  terms of
disclosing . contributions and expenditures for
referendum. |

- The one further sktep this bill takes,
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which 1invades the privacy of individvals who may wlsh
to comtribute swall amounts of money to genagal purpese

organizations ia a borrendous invasiom of privacy,

serves 00 publie purposa, because what doas it tell us,

that Joe Blow pgave 5100 to Planned Parenthood or the
NRA% Se what, What we want to know is if the NRA or
Planned Parenthood is influencing the referendum by
putting $2 milliom intd‘tha TV ade. That 15 whar we

want to know. _ _

I aubmit.the'bill goes too fayr for no
public purpose, invades privacy and ought to be
defested for that reasom, and 1f it ism't _defeated. I
predict, we will be back here on this floor a few years
henee trying ta pass a copstitutional bill after this
one ls knocked dowm im ﬁhe courts as the previous one.

ACTING SPEAKER GRABER: Mrs. Lipschutz

" .to close.

MRS. LIPSCRUTZ: Mr. Speaker, I submit
'ﬁo'you and to nmy collsagues 2 letter I received just
several 'days ago. It ije dated March 10th and is-
written by Richard H. Austin, Secretary of State from
the State of Michigan: "Dear Mxs. ﬁipsﬁhutz: in the
Sunday, March &th editlion of the New York Times I read

of your efforts to enact legislation to require
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disclosure of campaign spending by groups atteppting to

.influence ballot question electiona- In M™ichlgan,

Act 308 of 1976, asa amended, has provided for
disclosure by all particilpantz in the elective process
on dates before and after the election, The law
pfovides .late filing fees and fines for imcouplete
diécloaure. .

"During last year's ganﬁral alection,
Michigan.Utilities spent almost $8 willion to influence.
voter beliavior on three ballot questions affecting
ntility regulations. As g result of this disclosure of
the source of .spending, many political experts beliave
that a.nEgativa reaction resultgd in the approval of’
two of the three ballot measutes.

"Thiv waak, as the enclosed materials

indicate," and here they are, "our Department and threse

nutilities involved in last year's elections HEgotiated

a finanecisl settlement of $13Gl500 due to' their
possible violation of the Michigan Campaipn Finance
Act, .

"I bring this matter Co your attention

.bacause I believe thea Mibhigan'éxperiance 1s positive

proof of tha value 6f raquiring disclosure of campzalgn

finance gpending, and if you would like furthar
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information on that mattexr, please feel free to contact
me. Sincerely, Dennis G. MNuneuner, Chief Assistant
Secrét&ry of State."
| I close wy debate by ﬁsking,

raspactfully., on behalf of the people uf.this State to
give rhem the full knowledge on anything eoncerning
ballot action and vote for this plece of legislation.

Thanlk you.

ACTING SPEAKER GRAgERJl Read the last

saction.

'THE CLERK: This act shall take effect

ACTING SPEAKER CRABER: Call the roll.
{The Clerk cailed the roll.)
© Anmounce the results.
MR, E. SULLIVAN: Mr. Speaker, if I may
explain my vote, '
ACTING SPEAKER GRABER; Mr. Sullivan to
explain his vote, |
MR, E. SULLIVAN: T am going to vote in
the affirmative on this bill because I do agree with
Mr . Nadler's last vear's comments that In a conflict of
rights, the interest of the people at large has to take

precedance.
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One of the greatest problems of this
country is. unsean Iinfluence on the affalrs of
government:, 2ud if this bill will be a step in the
direction of making sure that pecple who influence ocur
government are’ at least knnvr;'ﬂ te the people who are
influgnceﬂ., then I think we have made a step forward,
and I cast my vote in the aff{rmative.

ACTING SPEAKER GRABER: Mz. Sullivan in
tha affirmdtive, |

Mr. Sheffer.

MR. SHEFFER: May I explain my wvote, Mr.
Spegker?

ACTING SPEARER GRABER: -Mr. Sheffer:

_ MR. SHEFFER: For the last ftwo years, I
have debated against and voted against this bill. For
a couiple of reasons, I have de;::ided to change my vote
ithn the affirmative. Ona.reason is I am wore than s
little nervous .about the company I k;aep in opposttion
to the bill. |

The second reason, though, ig th:‘.-s, I

continue to believe that the bill leaves a loophols,

-but nevertheless takes a step forward frem the law as

it stands rwight now, namely, that there are no

restrictions or _prdvisions as a rasult of rhe Acito
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.dacision. .
If this bill is passed and is sipned by
tﬁe-Goyetnor. it iz a atep forﬁard, but it leaves a
loophole that I hope this Legislature will £111 with
another bill.

For those reason, I have decided to Qnte_
in the affirmative. -

ACTING SPRARER GRABER: Mr. Sheffer in
the affirmative.

Announce the results.

(The Clerk anmounced fhe resulrsg,)

The bill is passed,

Calendar Ho. 114..fhe Clark will read.

THE CLERK: Bill No. 1736, Calendar HNo.
114, Kremer. An act to amend the Insurance Law, in
relation to requiring insurance companias to inform
policyholders of the cash surrender wvalue of their
policies. _ _ .
ME. TALOMIE: Explanation - please, Mr,
Spasker. .. |
ACTING SPEAKER GRABER: Mr. Kremer.
MR. KREMER: Mr. Speaker and colleagues,
what this bill does ig'it provides that people who buy

life ingurance policies should get an annual notice
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THE PRESIDENT: Senator Stafford
is not here, Senator Gold. -

SENATOR GOLD: Lay it aslde.

PHE PRESIDENT: Lay it aside,

THE SECRETARY: Calendar Number
106, by Senater calandra, Sanatn B1ll Mumber 420,
ah act to amend the Election Law.

SENATOR GOLD: Explanﬁtion.

THE PRESIDENT: Senator Calandra

SEMATOR CALANDRA:I Thiaz iz a very |
simple bill; Wwhat 1t would de -- aiﬁays watch,
out for simple bills; right? Cummitteas.that are
favoring a ballot question, whether for or
against, they would have.to report, as we have to
report as leglslators, contributlons of a hundred
dollars or more .1f they alther apgnd more than
SE,DbDIon defeating or passing the proposiclon ar
use at leaat half of thelr net budget In that way.
8o that 1f they Ehouid spen& mote than 5,000,
thay have to report to -the State Board 'of
Electlons, If mote than half of thelr anpual

budget-is gpent either for or against a question

Parnawi K WILEIMAN
CEnriFi ey Suowritadt ReEPORTEN

S

FET



i

747
that 13 on the ballot, they would have to report
the sources of their income, Jjust like we have to
teport them.

Now, the Leaéue of Woemen Voters
and Common Causa éuppnrt the b1l1ll, bn-tha other
hand, the citizena Unlon and the New-!ork_61v11
Liberties un;nn are opposad to it, I don't knaw

how we evar got that kind ef a'pnsitinn, two for

and two agalnst, 1It's l1ike a Chinese menu. In

" any event, we do have that posltlon, and I think

it's right for them to let the publliec know where
they get their funds from.

For aexample, many groups -- take
the bond issue, the prison bohd iesue -- épept
huge sums of money to defeat the bond issuse. 1In
this kindsGf a bill, they would hava ta show

whare.théj éot the funds ln defeating that bond

"issue,., That's all it does, simply;

SENATOR GOLD: Mr. President,
THE PRESIDENT: Senator Gold,
SENATOR GOLD: Mr. Preslident as

cenator Calandra very candidly indicated, there

PArTANG B WILLIMAN

g 7 IITI LD BHORTIAN D REFOUTER
';E . .



are four memorandums oan file, and I want the

Vvoters and Common Cause, misuhderstanding the

bill, support it; and New York Civil Liberties
Unien and Cltizens Unlon, alsoc I belleve; and

Council of Churches also has filed in oppnsi;ian.

the basic problem Is one of constitutlonality,

and I de understand in this context the
application of that old expression, "It dependa
on whqsé'ox is belng énred.“ When we want to vote

' for someone or somethlng, we make the excuse that

gquestions are elsewhere, and we use the raverse
argument when it pleases us.

) But' I believe the Qrgument made as
to constitutionality Is a serious one in this

case, Tha Federal pPistrlct Courts have made it

eminently clear that leglslation such as this ovr
- the reguirements of disclosure can only he
applied in situations where the major purpose for

“which these organizationg are fungtiuniﬁg daals
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members teo undarstand that. The League of Women

Mr. Prealdenkt, the baslc problem --

we are only a legislative body and constitutional
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with the ballot quéstions; and, unfertunately,
the way the language of thils biil is put together,
it wouid apply to many groups whose ma;n purpose
does net apply and, therefore, the constléutinnal
tast 13 not met, .
I undarstgnd the good motives of
Senator Carandru; and I understand the support of
th& League and of Cthnn Causge and.thair mitiveé,
but the thing that makes this country great is
our Constitutien, By passing something thch i=
not constitutlional, we ATé accémplishing nathing,
and I'persnnally huph that Lt is defeated.
' SENATOR CALANDRA: Well, I just
believea that -- .
| THE PRESIDENT: Senator calandra.
SENATOR CALANDRA: Well, the
communist pParty is propably agalnst the blli; too,
to add te your llist, by the way. Let me-sqy this;
If an organization spends 5,000 or more ar half
of their annual budget in a flght for or against
gomething that's on the ballet, I think th;b‘s

substantial. I think the voters have a right to

Parnasg B WinhisaNy - '
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know where those monies are coming from; and I
think they have the same obligation to report
those sums uE_mohies that they recelve ag we do

as leglslators in our campaign committees, So I

see nothing wrang with 1t. T think this Ls @ . oo | . e -

bill that's long overdue, and the court's narrow
lnterpretation of the previous section they
struck down indlcated that thls would be a-propar
way to go, and I think we are going properly.
.The State Board of Elections also supports thissl
bill, I might add. Not that that adds that much
walght to 1t, but I WQuld”just like you to know
who's on what side of the coin-hgfa‘

SENATOR GOLD: Mr. President.

THE PREGIDENT: Senator Gold.

SEWATOR GOLD: Although my phone

'is working, I haven't heard from the Communist

Party today. I want the regord to indicate that
my negative veote ls bésed upon the memorandum
Erom the New York gstate Council of Churches,

It's God and me on this zlde.

SENATOR CALANDRA: Last sectlon.
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THE PRESIDENT: Read the last
sectlion.

THE SECRETARY: - Bection 4. This
act shall take affect immediately.

THE PRESIDENT: Call the roll.

{The sSecretary called tha-réll.)

THE SECRETARY: Thns;'recordud'in
the ﬁegativa.bﬂ_calendar Hupmber ‘106 are Sénatars

Eabbush, Berman, Begues, Geld, Halperin,

,Jeffe:son, Jenkins, Leichter, Masliello,

Ohrenstein, Stacheowskli, and wginstein. Ayes 37.

NaYE 12.

‘THE PHﬁSIDENT: The bill 1skpassed.
_ THE SECRETARY: Calendar Number

116, by Senator Padavan, Senate Bill Number 332,
an act te amend the Education Law,

SENATOR GOLD: Explanation,

THE PHEEIDQNT:- We will lay that
aside. ISenatdr padavan 18 excusad.

THE SECRETARY: Calendar 117, by
Senater Lavalle, s;nate Bitl Nuﬁber 360,

Education Law.
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